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PREFACE 


The study o£ law has challenged the Western mind for more than 
two thousand years. How is it then possible for more to be said on 
the subject? The fact is that we know all too little of the nature and 
functioning of law, for an understanding of the law is elusive of 
achievement. It has so many aspects, the tendrils of its roots and 
branches penetrate so finely into the interstices of soacty, that it is 
difficult to study law in its entirety. It has, in consequence, more 
often than not been torn from its context as an isolated phenom¬ 
enon devoid of reference to the social matrix from which it nat¬ 
urally derives. This error must be corrected before we can achieve 
full understanding of the nature of law, of the ways in which it 
works, of the ways in which it works most effectively, of what man 
may hope from it, of what he has to fear of it. 

Modem anthropology has its special contribution to make to the 
understanding of law for two reasons. The first is that the an¬ 
thropologist, who has traditionally concentrated his studies on small 
societies with simple cultures, has been in a position to comprehend 
such societies each in its entirety and so to deal with cultures as 
integrated, working wholes. This has made possible the develop¬ 
ment of comprehensive theories of cultural dynamics embracing 
legal phenomena as but one aspect of culture. The second arises 
from the fact that anthropology is first and foremost a comparative 
science. It draws its data from all orders of society—primitive and 
civilized, prehistoric and contemporary—and from all portions of 
the globe. It provides the wherewithal to check hypotheses as to 
the nature of man and human behavior by finding rcady-t<H>rdcr 
variables somewhere in the anthropobgical inventory of observed 
societies. It thus provides a substitute (up to a ^int) for the experi- 
mcnul arrangement of variables that distinguishes laboratory con¬ 
trol of scientific observation in the sister physical sciences. It makes 
it possible to move much closer to the realization of a genuine and 
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empirical science of law. Such an approach to law through anthro¬ 
pology is one of functional realism by means of comparative legal 
dynamics. 

In this book on law and anthropology the procedure will be first 
to develop a setting of ideas and methods for the study of law in 
primitive society. In the second part, seven primitive cultures will 
be analyzed with reference to their underlying jural postulates and 
to the ways in which these are translated into le^ forms and 
action. These analyses exemplify the operation of law in total cul¬ 
tural settings that range on the primitive level from the most simple 
to the most complex. They make no pretense of typifying all forms 
of primitive law systems, for this book docs not presume to offer an 
encyclopedic treatment of primitive law. Its emphasis is on func¬ 
tion ra^er than on detailed diversity of form. 

Professor Karl N. Llewellyn, Chicago University School of Law, 
who, with Max Radin, has bwn my preceptor in legal learning, read 
the manuscript of this book and lent.his penetrating criticism to its 
improvement. Professor Charles M. Haar, Harvard University Law 
School, graciously performed the same service. This does not, how¬ 
ever, in any respect imply that either of them is in full agreement 
with all that is written here. I am most grateful to them, to Professor 
Douglas Oliver, Harvard University, and to my wife, Frances Gore 
Hoebel, for their invaluable help. 

Salt Lake City 
January 15,1954 


E.A. R 
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1 

The Cultural Background of Law 


There arc moments in anthropological field work that brighten 
the ofttimes unrelieved drudgery o£ patient dredging for facts—for 
orderly minutiae. Field work among the American Indians, es¬ 
pecially, has long since ceased to be a larking adventure in prospect¬ 
ing. Civilization has washed over the Indians too much for that. 
The gold-panning techniques of the past century have given way 
to a systematic dredging, which sifts out the pay dust but only rarely 
excites the operator by turning up a pure nugget 

Yet moments that thrill and excite do occur. And one type of 
nugget which flashes to light, giving a sustaining lift to the hours 
of routine work, is the utterance of a pithy epigram from the mouth 
of an informant or interpreter—an utterance that is refined of the 
juices and materials which your interrogations have set to work. 
Your Indian oo-workcr has seen beyond the queries that at first 
were to him quite pointless; he has seen beyond the material fact 
and into the meaning of things; he has caught the purpo^ of your 
groping, and because he is not a professor or a social sdentisi, he 
has conceived his insight simply, and he forms his inspiration in a 
quiedy uttered reflection that sums up in a single phrase what you 
must elaborate in a book. 

One such bit of epigrammatic insight was dropped by High Fore¬ 
head, an old-time Cheyenne. It serves well as a motif for any dis¬ 
cussion of primitive law. 

High Forehead had been both intrigued and perplexed ^ the 
line of questioning I had been following in the investigation of 
Cheyenne law-ways.‘ “Mr. Grinncll never used to ask questions like 

» Field fiudie* of Northern Cheyenn* Indian Uw-way» were carried out in Moo- 
yyna during the fommcrt of 1935 ^ 
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those/’ he commented again and again when we were alone in our 
rest periods and he was relieved of the burden of interpreting. The 
questions bothered him because they were, for the most part, in* 
quiries into the ways of conduct in conflict and dispute—rules of 
conduct embedded in the behavior and attitudes of the Cheyenne 
people in action in the days before white dominance. High Fore¬ 
head was bothered because the line of questioning seemed to him 
to put emphasis on the troublesome side of Cheyenne behavior. He 
was bothered, too, because he had his own traditional conception 
of anthropological interests based on his long experience with George 
Bird GrinnelL Anthropologists ought to be concerned with the more 
tangible and showy aspects of culture such as ceremony and ritual, 
hunting and war parties, food getting, bead working, and stories; 
but not stories about the troubles and squabbles of real people, who 
must be named; rather, legends and myths about culture heroes and 
men at war. This is what bothered High Forehead. But gradually 
he began to perceive that what was done about trouble was more 
important to our interests than mere misbehavior itself. The reali¬ 
zation slowly obtruded upon his consciousness that the Cheyennes, 
his people, had on their own responsibility in their time dealt with 
and met many problems of social order. And one noon as we lay 
beneath a cottonwood tree under a blue Montana sky, beside the 
waters of Lame Deer creek, almost on the spot where Lame Deer, 
the Sioux chieftain, was killed in the spring of '77, he quietly said, 
“The Indian on the prairie, before there was the White Man to put 
him in the guardhouse, had to have something to keep him from 
doing wrong.” 

Yes, the Indian on the prairie had a social order to maintain, as 
has every society of man. Each people has its system of social con¬ 
trol. And all but a few of the poorest of them have as a part of their 
control system a complex of behavior patterns and institutional mech¬ 
anisms that we may properly treat as law. For, “anthropologically 
considered, law is merely one aspect of our culture—the aspect 
which employs the force of organized society to regulate individual 
and group condua and to prevent, redress or punish deviations 
from prescribed social norms.”* When this area of behavior we 

* S. P. Simpson and Rutb Field, “Law and the Social Saences," VirpnU Law 
Review, 33:85$ (1946). 
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speak of as law is found in the culture of a preliterate people, we 
call it primitive law. When it is found within the cultures of ancient 
societies that had in their time only recently entered the threshold 
of civilization, we call it archaic law.* And when we find it in the 
structure of developed civilizations, we call it modern. 

But all systems of law, whatever their content and unique dy- 
namics, must have some essential elements in common. Our first 
need, therefore, is to delineate the common elements. To do this 
we must have a look at society and culture at large in order to find 
the place of law within the total structure. We must have some idea 
of how society works before we can have a full conception of what 
law is and how it works. As forcefully put by Ehrlich, who did so 
much to free continental jurisprudence from unrealistic abstractions 
and the cold grip of the overt technical codes and legal method, 
"A juristic act is never an individual, an isolated thing, it is part of 
the prevailing social order.’** Law must have its proper frame of 
reference. 

An anthropological approach to law is flady behavioristic and em¬ 
pirical in that we understand all human law to reside in human 
behavior and to be discernible through objective and accurate ob- 
serration of what men do in relation to each other and the natural 
forces that impinge upon them. 

We divorce ourselves, on the one hand, from the presumption of 
the supernatural intuitionalism characteristic of the traditional Nat¬ 
ural Law approach. If there perchance be supernatural forces shap¬ 
ing, limiting, or even determining human law, these, we hold, are 
not subject to objective determination and arc not within the scope 
of this book. This is not to ignore the fact that every society analyzed 
in this book fervently believes that the gods and other supernatural 
forces arc active and, often, determinative forces in their law sys¬ 
tems. Methodologically, we shall accept such beliefs as cultural facts 
or realities without committing ourselves to an answer as to whether 
they are or are not empirical realities. In other words, the approach 
is confined within the limits of scientific methodology—a method 
that may be called “functional realism.” 

« WillUm Setgk, Tke Quftt for Lav (New York, 1941), chap, iil 

* EogCQ Ehrlich, funJamtntal ?nneipUt of the Soeioiogy of Lav (Cambridge, 

* 93 ^). P- 397 - 
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Wc also divorce ourselves, on the other hand, from the logical 
abstractionism of the Austinian approach of which Stone has re¬ 
cently written, “It ‘belongs’ neither to any actual society, nor to any 
actual law, but to the critique of legal propositions by reference to 
their logical consistency.” * By the same token we find ourselves 
unable to link interest with the kind of legal positivism advanced in 
the so-called “pure science of law” so ably espoused by Hans Kcl- 
sen. For we see such a method not as science but logic for the sake 
of logical exercise, and our search is not for models of ideal perfec¬ 
tion in law but rather the social realities of the law men have pro¬ 
duced. Although the “pure science of law” is, as Lowic wrote of 
Durkheim’s study of primitive religion,* "a noteworthy mental ex¬ 
ercise and would rank as a landmark if dialeaic ingenuity sufficed 
to achieve greatness in the empirical sciences,"’ the net result in 
the cold judgment of Sidney Post Simpson and Ruth Field, “is law 
without social content or significance . . . law without flesh, blood 
or bowels. It is not even zombie-law.”* Functional realism seeks for 
the anatomy of empirically observed social systems and the physi¬ 
ology of the dynamics of the legal mechanisms that are inseparable 
parts of the functioning whole. 

We do not, as shall be shown later, deny and cast out as insig¬ 
nificant the role of logic in law, but we take as a basic tenet Holmes’ 
now classic dictum, “The life of law has not been logic; it has been 
experience.” * Experience means men living in society. 

When answering the question: “What is society?” it should be 
first observed that society exists only among sentient creatures. 
Moreover, it always involves a multitude of creatures interacting. 
It is, in the first instance, an animal aggregation. But it is more than 
just an animal aggregation. Some of us may hesitate to speak of the 
society of amoebae or fruit flies. Many of us do, however, talk 
glibly of ant society or see society in the organization of a flock of 
pigeons or a herd of wild horses. We recognize a patterned organi¬ 
zation in the interrelations of the members of the animal group. 
We recognize further that the group exists with a degree of separate- 

* Jttliiu Stoac, The Pneioee end Tvaetion «/ Imw (Cambridge, 1950), p. 61. 

* Emile Durkhettii, Les formes diimenteires it U vie rilipeute (Paris, 191a). 

^ R. H. Loirie, PrimiHve Retigion (New York, 19x3), p. 157. 

' Simpson aod Field, p. 86a. 

* 0 . W, Holmes, Jr., The Common Lose (Boston, 1881), p. i. 
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ness from all other groups—even those of the same species or variety. 
These traits are tacitly acknowledged as attributes of society—a 
measure of differentiated but organized behavior within the group 
and with sufiicient centralized cohesion resulting jfrom this organi¬ 
zation to maintain the group as a discrete entity. Every society exists 
over and against other societies. Implied in the concept of aggrega¬ 
tion is a spatial location of each society the members of which have 
in the main a closer local contiguity with one another than they do 
to outsiders. Almost all societies are territorially rooted to an area of 
more or less clearly defined limits. 

It would avail us little to try to establish that human society is 
in kind unlike animal society. But it is important for us to under¬ 
stand that in degree human society is different indeed from animal 
society. That di^erence resides in the fact that the behavior charac¬ 
terizing animal societies is largely instinctual and only in small de¬ 
gree learned,*** whereas in human societies the behavior of men is 
only in limited degree instinctual and in large measure learned. 

This learned behavior in its aggregate is culture, and we say that 
culture is the integrated sum total of learned behavior patterns 
wbkh arc manifested and shared by the members of a society. Al¬ 
though chimpanzees and other primates are capable of discovering 
and inventing new patterns of behavior as Kohler has bng since 
demonstrated,** and although these new patterns may be trans¬ 
mitted to a whole colony of chimpanzees through direct imitation 
and precept,** yet because of their inability to convey learned be¬ 
havior through speech, and because their limited memory spans 
prevent them from retaining activities for long, they arc capable of 
np more than limited protoculture. Man alone possesses significant 
i^ture-producing and culture-maintaining capacities.** Culture is, 
therefore, a distinguishing feature of human society when compared 
to that of lower animals. 

Oq social organizadoB without learning among ants, see A. L. Rroeber, An- 
tkrof<^cgy, rev. ed. (Kew York, 1948), 'The Sodal Insects," pp. 34-38- 

« WoUgBBg Kohler. Thf Mentality of Apet (New York, 1925). 

M R. M. and A. W. Yerkes, TAe Great Apes (New Haven, 19*9); A. 

Hooton, Man's Poor Refationi (Garden Qty, 1942), for the grat apes aod other 
primates. 

^ O. P. Murdock, "The Sdeace of Culture," Ameriean AnthrofoJogitt, 34:200- 
215 (X 93 »). 
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We need not dispute the cynicism of Anatole France in his dictum 
that that which distinguishes man from the animals is lying and 
literature. Nor need we feel impelled to contradict the epicure, 
Jean-Louys, who eloquently declaimed (if we are to believe Hen¬ 
drik van Loon), "After ail, in what consists the difference between 
man and beast except in the possibilities of the former to learn 
the art of dining, while the latter is forever doomed to feed?*”* 
Literature, lying, and dining are nothing but cultural accomplish¬ 
ments. Taken together and with all else that makes up culture, they 
help distinguish man from the animals. A human society, therefore, 
is a population acting in accordance with its culture. 

The phenomenon of culture presents a thorny paradox. The be¬ 
havior of which a culture is built consists only of behavior made 
manifest by individuals. It can be seen and recorded only after the 
fact. Yet the cultural patterns for behavior exist prior to the entry 
of the individual into his society. And when he has departed the pat¬ 
terns continue for those still living and those yet to come. Culture is 
a continuum. Sociologists speak of it as the social heritage. So it is 
that although culture has its existence only in individual &havior, it 
is something over and above the individual. 

Culture, as Kroeber recognized three decades ago, and Spencer 
long before that, is supcrorganic.” It exists as the highest level of 
natural phenomena. 

The lowest level is the inorganic, consisting of lifeless matter— 
the earth stuff and cosmic materials of which our planet, the solar 
system, and stars are made. 

Eventually, in the evolutionary reorganization of matter, life was 
born, and in the birth of life something new was added that had not 
been in existence before. So critically significant is this new aspect 
of matter that we identify it as a new level—the vital organic, con¬ 
sisting of protozoa, metazoa, plants, and animals that have not 
developed nervous systems. The new rests upon the old; living 
things consist of inorganic matter ordered in a peculiar relationship 

H. W. V*B Looo, R. V. R„ Th« Life and Times of Remhrandt van Rirn 
(New York, 1930), p. 108. 

*• A. L. Kroeber, 'The Superorgank," American Anthropolopss. t9;l63>3i3 
(» 9 * 7 )- 
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that results in vitality. This new quality is so significantly different 
that we classify it as a difference in kind. 

When the lowly organic forms ultimately evolved nervous systems 
and became sentient animals, this new aspect of matter acquired 
qualities now recognized as being so critically significant as to jus- 
tify the identification of a new level of phenomena—the psychic 
organic. 

Finally, as man emerged from apehood at the close of the Pliocene 
period, some million years ago, be developed his central nervous 
system to the critical point at which he was gradually ^le to break 
through the limiting bonds of instinct into an area of behavior not 
preset in the structure of his germ cells. He developed the capacity 
to produce culture, which, although rooted in the organic and find¬ 
ing its expression through organisms, nevertheless is superorganic. 
The superorganic consists of natural phenomena in the form of be¬ 
havior patterns which, while they are manifest in the activity of 
organisms (man), are not predetermined in specific content by the 
inherent forms of that organism. 

Law, which exists in human beings acting, also exists above and 
beyond the individual as one aspect of culture. It falls in the realm 
of the superorganic. 

The concept of the superorganic is not supernatural, nor is it 
mystical. It embraces natural phenomena, for culture is as much a 
part of nature as is the formation of water from hydrogen and 
oxygen. Cultural anthropology is therefore truly a natural science, 
as indeed are all the so-called social sciences. Jurisprudence, too, may 
be treated as a natural science and will be here approached as such. 
Sixty years ago Holmes saw it thus and in these words, “It is per¬ 
fectly proper to regard and study the law simply as a great an¬ 
thropological document. It is proper to resort to it to discover what 
ideab of society have been strong enough to reach that final form 
of expression, or what have been the changes in dominant ideals 
from century to century. It is proper to study it as an exercise in 
the morphology and transformation of human ideas. The study pur¬ 
sued for such ends becomes science in the strictest sense.” ** 

!• O. W. Holme*, Jr., “Uw b Science *nd Science in Lawr,~ Harvard law 
Hevitw, 13:99 ( 1 ^ 99 )- 
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The next problem is a determination of the nature of social order 
in relation to culture. 

Perhaps the greatest lesson driven home by modern anthropology 
is the truly remarkable adaptability of the human being as revealed 
through the wide range of behavior exhibited by men the world 
over. “Anthropology,” in the words of Professor Clyde Kluckhohn, 
“holds up a great mirror to man and lets him look at himself in 
his infinite variety.” Man is truly capable of many things—perhaps 
not in infinite variety, for his finite body and the physical universe 
do impose real limitations—but the range is impressively wide.'* 

However, although the range of available items appears to be al¬ 
most infinite, the capacity of each individual culture is inherently 
finite and can never be an omnibus for all possibilities. In the words 
of Ruth Benedict, 'The culture pattern of any civilization makes use 
of a certain segment of the great arc of potential human purposes 
and motivations ... the great arc along which all the possible 
human behaviours are distributed is far too immense and too full of 
contradictions for any one culture to utilize even any considerable 
portion of it. Selection is the first requirement." '* The imperative of 
selection is of prime importance for an understanding of the place 
and role of law in human afiairs. 

The imperative of selection is imposed by a number of factors. 
The first of these is an inherent incompatibility among certain forms 
of behavior so that contradictory forms may not be performed simul¬ 
taneously by the same person or persons. A people cannot cook the 
same piece of meat and cat it raw. They cannot practice celibacy 
and at the same instance enjoy free sexual license. They cannot burn 
off their prairies and at the same moment leave the grass standing. 
They cannot praaice absolute celibacy and restock their population 
from among their own members. They cannot practice infanticide 
and raise all babies to maturity. 

The simultaneous factor is emphasized in some of the examples 
just cited because, of course, with respect to some of these practices 
it is possible to temporize. It is possible with certain behaviors to 
hold to one line now and hew to its opposite on another occasion. 

Clyde Ktuckh<An, Mirror for Mon (New York, 1949), p. 11. 

Q. J. P. Ciilin, "Cuttofli and the Range cd Huouo Respooie,** Ckaroeler and 

Fertontiity, 13:101-154 (1944). • 

R. P. Beoedkt, Ptttenu of Culturt (New York, 1934), p. 337. 
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The psychological theory o£ drive reduction suggests a second 
imperative for cultural selection. The individual is seen as funda¬ 
mentally motivated by basic drives to action built up as a result of 
inner physiological tensions. Hunger and thirst are the most ele¬ 
mentary and powerful, then sex. The organism seeks to reduce 
drives through activity that leads to a goal that in turn satisfies the 
basic need that has givei^ise to the drive. Some potential lines of 
behavior lead to satisfactory goals; others do not. Those that lead 
to culs-de'Sac and not to satisfaction of needs produce no reduction 
in drive and must be ruled out. If they are not—if the organism 
persists in repetition of the behavior—it will eliminate itself. Exper¬ 
imental psychology indicates that in animal and self-directed human 
learning the line of behavior in trial-and-error activity which leads 
to the drive-reducing goal, since it is the last line of behavior fol¬ 
lowed before success is attained, tends to be repeated on the next 
attempt. Repetition reinforces the behavior and, if the stimulus 
situation is repeated, it tends to become a habit. The pattern of be¬ 
havior set up in the habit may not be the only one that would lead 
to gratification of the need; it may not even be the roost effective 
one. But d it is the one first hit upon, it may remain the only one 
followed. It also tends to be generalized in that it tends to be ex¬ 
tended in the form of response patterns evoked by stimuli essen¬ 
tially similar but not identical to the original stimulus. It serves to 
reduce the drive, relieve the tension, and rettirn the organism to an 
adequate (if not a complete) state of balance—and that is enough. 
The other potential lines of behavior are eliminated, at least for the 
time being.** 

Deviation from the established pattern is upsetting to the nerv¬ 
ous system when the goal sought is related to a basic drive, and also 
in the case of strongly-set derived drives. The blocking of basic 
drives by enforced deviation leads to neurosis and psychosis when 
the pressure is excessive. The adaptive mechanisms of the organism 
therefore tend to hold it to the habitual lines of behavior not only 
as a means of tension reduction but also in avoidance of tension 
production.** Self-limitation of choices among the potential varieties 
of behavior is thus imposed. 

Cf. a L. Hull, Principltf of Behavior (New York. t 94 S)- 

*» Cf. J. H. Massermu, BrincipUs of Dyngmie Btyehiatry (PhiladelphU, 194O. 
pp. xa^-iap. 
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Third, human infants are subjected to adult control and molding 
in accordance with basic patterns previously established. Their 
powers of perception are already slanted by the time they are ready 
to experience much of what life will set before them. What happens 
between birth and maturation inevitably inhibits the capacity to 
react in all possible ways.** 

A fourth factor rests in the nature of gr^up life and is, in a sense, 
a corollary of the second discussed above. People living together 
must be able to predict what the others will do when confronted 
with certain situations (stimuli). Every normal man is a practicing 
empirical social scientist every moment of his waking day. On the 
basis of past experience he is ordering his own condua in relation 
to the expected conduct of others. Men in society are men interact- 
ing. If each were actually liable to pop off along any one of all the 
different lines of behavior human beings are potentially capable of, 
the result would be chaotic indeed. Any organization of complex 
activities and social life would be quite impossible. Further, con¬ 
tinued frustration of individual expectancies would soon reduce all 
men to neurotics and psychotics. 'lire world would then, indeed, be 
a madhouse. Society is possible only on a basis of order. 

On these grounds we recognize and accept the proposition that 
every society must of necessity choose a limited number of behavior 
possibilities for incorporation in its culture, and it must peremptor¬ 
ily and arbitrarily reject the admissibility for its own members of 
those lines of behavior which are incompatible with its selected lines 
as well as many others which are merely different. This does not, 
however, mean that absolute rigidity is imposed by the nature of 
things. A measure of permissible leeway exists in most cases, for 
some deviation is inevitable; and it is in leeway that new modiffca- 
dons find their soil for taking root. 

Selection is therefore physiologically and sociologically impera¬ 
tive. This is important for any theory of law, for the basic problem 
confronting the creators of all law systems is one of selecdon; what 
lines of behavior is the law to support, and what lines are to be 

“ Cf. A. I. HallowcU, Ttyehological Leads far Etboologietl Reid Wockers" 
(mhieegnphed, Nadofial Research Couoci!, 1937: reprinted ia D. G. Hariag, ed., 
Ptrtofisl Ckmaeter enJ Cultural Nilim, re». ed., Syracuse, 1949), pp. 392-348, 
e^ecially pp. 300-307. 
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suppressed? The theory of imperative selection here outlined as a 
working tool is sound in terms of present known facts and it over¬ 
comes the major shortcoming found in the Interessenjurisprudtnz 
of jhering and in the social ultilitarianism of Pound’s sociology of 
law; namely, "the lack of any general conception of the structure 
and processes of society as a whole.” ** 

Our next premise is that selection is by no means ever wholly 
fortuitous. Once a culture gets under way (and all the cultures 
with which social science has to deal are under way) there are al¬ 
ways some criteria of choice that govern or influence selection. These 
criteria are the broadly generalized propositions held by the mem¬ 
bers of a society as to the nature of things and as to what b quali¬ 
tatively desirable and undesirable. We prdfer to call these basic prop¬ 
ositions “postulates.” Philosophers and sodologists commonly c^ 
them "values.” Professor Morris Opler proposes that we call them 
"cultural themes.” ** Inasmuch as the members of a society ordinarily 
accept their basic propositions as self-evident truths and work upon 
them as if they were truths, and because they do reason from them, 
if not with p^ect logic, they may best be called postulates. The 
particular formulations of specifle customs and patterns for behaWor 
that go into a given culture are more or less explicitly shaped by 
the precepts given in the basic postulates of that specific culture. 
New patterns are accepted, rejected, or modified with reference to 
the basic postulates. New patterns may be ideologically rejected as 
incompadble with the preibdsting postulates, but once present they 
may persbt though "officially” barined, and in time may influence 
a change in the postulates themselves so that ultimately their gen¬ 
eral acceptance b^mes possible. Or they may be found acceptable 
in terms of some of their aspects and without awareness of the 
potential implications of other aspects that are incompatible with 
existing postulates. Then when such implications arc finally realized, 
the behavior may be so well established as to cause a modification 
or even overthrow of the original postulate. Cultures are never 
static and in the course of time change may produce results which 

»• Ods Lee, •'Sod*! V»hie* and the Phitoiophy of Law," Virginia law Review, 

3a:8o8 (1946). . ^ ^^ , . . 

M. E. Opler. ‘Theme* as Dyoamic Force* m Culture, Amenean loartm of 
Soeiolofy. 51:198-106 (1945); "Ao Application of the Theory of Theme* in Cul¬ 
ture," founai of the Workington Academy of Saencer. 36:137-166 (i946)> 
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if compressed into a shore span would be unacceptable to the mem¬ 
bers of a given society. 

Nor are the basic postulates in a culture necessarily perfectly con¬ 
sistent among themselves. However, the measure of consistency be¬ 
tween basic postulates, and between the postulates and the specific 
selected behavior patterns, will be the measure of integration of the 
culture. Integration, it is assumed, must be held above a minimal 
level if any society is to continue to function efiectively. Integration 
is achieved by selection in accordance with a body of basic postulates 
that arc not overly inconsistent with each other. Every society main¬ 
tains a social system. 

As a result, the behavior of the individual members of any society 
(or of subgroups within a society) reveal considerable similarity in 
response to specific stimuli. These frequently recurring patterns we 
call norms or ways. Norm, in its statistical sense, is a strialy neutral 
term. It merely expresses what is, on the basis of a numeri^ count. 
It says nothing of what ought to be or what people think ought to 
be. It is a quantitative concept. 

Whenever an anthropologist reports a culture and its ways, he 
presumes to present statistical modes of behavior. I say "presumes," 
because he rarely takes actual statistical counts of all beluvior over 
a fixed span of time in order to determine an arithmetically exact 
distribution of frequency occurrences. In general, it is neither prac¬ 
tical nor possible to do so. Therefore, the field anthropologist, ob¬ 
serving that one line of behavior seems to crop up quite a)nsistently, 
says, “This is the custom,” meaning, “This is the norm (way).” 

A social norm, it should be kept in mind, is a construct. It does 
not represent the reality of all behavior of a certain class. Conse¬ 
quently, an anthropological description of a culture, which consists 
of a scries of reported norms, is no more than a cultural construct, 
not the real culture.** A description of the real culture would entail 
a running description of all of the behavior of all the members of 
a society over a specified period of time. No man or group of men 
can ever perceive all this. 

Thus far the norm has been spoken of as what the greatest num¬ 
ber do in a given situation—a mere statistical expression of behavior. 

** Ralph Lintoa, The CuUttrA Baeliground e/ Pertotuiiiy (New York ti H 
Loodoo, 1945), pp, 45-51. 
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But this is not enough. As was forcibly demonstrated by William 
Graham Sumner some time ago, in society what is takes on the 
compulsive clement of ought. “The folkways arc the ‘right’ ways." 
The norm takes on the quality of the normative. What the most do, 
others should do. 

Most norms appear to carry their own ultimate rewards in goal 
achievement. However, the goal achievement is by no means neces¬ 
sarily immediate. What is more, nonnormal behavior may some¬ 
times bring quick rewards to individuals or subgroups in contra¬ 
vention to the values of the society as a whole. "The rewards of 
successful iniquity," lamented Salmond, “are upon occasion very 
great.” Hence, more immediate rewards and deterrents arc added 
in the forms of sanctions that reward or punish conformity or devia¬ 
tion. The positive sanctions step up all the way from the lollipop, 
the smile, the pat on the back, applause, to honorific positions, 
bonuses, medals and citations, to posthumous enshrinement. The 
negative sanctions range from the curled lip, the raised eyebrow, the 
word of scorn and ridicule, the rap on the knuckle, and refusal to 
invite back to dinner, through economic deprivation, physical hurt, 
prolonged social ostracism, through imprisonment or exile to the 
ultimate in social ostracism—execution.^ 

Substantively, law consists of a specially demarked set of social 
norms that are maintained through the application of “legal" sanc¬ 
tions. The entire operating system of sanctioning norms is what 
constitutes a system of social control Law as a process is an aspect 
of the total system of social control maintained by a society. 

Legal norms, like other social norms, are products of selection. 
They, too, are subject to the test of consistency with the guiding 
principles set in the basic postulates of their respective societies. Not 
all the basic postulates of any social system bear on legal problems, 
for rarely does any law system even pretend to govern all phases of 

** W. C. Sumner, Foll(ip*yf (Boitoo, 1906), p. s8. 

J. W. Salmond, iHritfrudente, 7th cd. (New York, 1914), p. x^a. 

** C£. A. R. Radcliffc-Browo, "Sanction, Social,** EittyciopaeJit of the Sotitd 
Scieneet, XIII (1934), 53X-534: J. R. Provinte, ‘The Underi)ruig Sanctions of Pbiaa 
Indian Culture,*’ in Fred Eggan, ed.. The Sood Anthropdogj of North American 
Triket (Chicago, 1937); R. I. Maciver, Society, lu Structure end Chonget (New 
York, 1931), pp. 3S-39, 349-350: B, A. Ron, Soeid Control (New York, tpox), 
pp. 89 ff. 
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life; the postulates (major and minor) that are used for operation 
in determination of legal principles may be isolated for separate 
study through comparative jurisprudence. These are the jural postu¬ 
lates. 

“The jural postulates,” as Julius Stone has described them, . . arc 
generalized statements of the tendencies actually operating, of the 
presuppositions on which a particular civilization is based . . . They 
are ideals presupposed by the whole social complex, which can thus 
be used to bring the law into harmony with it, so that the law 
‘promotes rather than hampers and oppresses it.’ They are, as it were, 
directives issuing from the particular civilized society to those who 
are wielding social control through law within it.”®* This is not a 
wholly new idea. Joseph Kohler declared some time ago that “every 
civilization has its definite postulates for law . . As for Stone’s 
formulation of the matter, he need not have limited the existence 
of jural postulates to civilized society, for every society, primitive or 
civilized, that has a law system has its jural postulates. 

This is recognized in F. S. C. Northrop’s recent observation that, 
“A study of the key basic concepts of any culture, without which the 
living law underlying the codified law of that culture is not under¬ 
stood, reveals that those key concepts not merely provide the ideas 
in terms of which the people of that culture conceive the facts of 
their existence but also define their values.”” 

A functional realistic approach to law has as one of its main 
problems the isolation of the basic social postulates on which the 
law system rests. A chief function of law is seen to be one of select¬ 
ing norms for legal support that accord with the basic postulates of 
the culture in which the law system is set. A primary problem of 
comparative jurisprudence is, therefore, to seek out the jural postu¬ 
lates of different law systems and to determine how they find ex¬ 
pression in the juridical institutions of the societies under considera¬ 
tion. Functional realism insists on this because, “before a basic norm 
is postulated for any legal system, this theory is purely formal 
and empty and inapplicable to any actual legal problems. Yet a basic 

*• Swoe, p. 337. 

Io*q>li Kohlff. The PhifoiopAy of tom (New York, 1921), p. 5. 

** P. S. C. Northrop, “Juruprtidence in the L«w School Currkuhtm,” fournal 
of Legal Liueathn, 1:4^ (1949). 
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norm cannot be postulated except after an examination of the extra 
legal facts of the particular society 

TTie postulates of a society may or may not be explicitly expressed 
by its members. There may or may not be total agreement as to 
what they are. The judicial duel as well as the political struggle is 
often a contest to determine which of several postulates shall prevail 
or how the specihe interpretation of a postidatc shall be formed in 
its application to the legislation being fought over or in the case at 
hand. In the study of a social system and its law by the specialist it 
is his job to abstract the postulates from the behavior he secs and 
from what he hears. In the analysis and formulation of his report of 
the postulates the statement is dierefore ex post facto. 

In summary: the essence of the postulation theory of law may be 
put in three propositions as formulated by Otis Lee. 

t. Every culture, sociciy, and in fact every group, no matter how 
restricted, represents a limited selection from the total of human po¬ 
tentialities, individual and collective. 

2. The selection tends to be made in accordance with certain 
dominant values (postulates) basic to the group. 

3. It follows that every stable group exemplifies a more or less 
complete and coherent pattern, structure, or system of relationships. 

“The quality of a society will vary with the quality of its basic 
values . . . with their suit^ility to its needs and circumstances; and 
with the consistency and thoroughness with which they are worked 
out.”” 

** Stone, p. 96. 

** Lee, pp. 8it>8i3. Note: the theoretkat approach presented in this chapter 
was foTRiuh^ prior to the publiation of Lee's frame of reference. The parallelism 
that has resulted follows from common inferences drawn from the trends and ha* 
of modern social acknee behaviorisin. 
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“At the very outset,” wrote Hohfeld, “it seems necessary to em¬ 
phasize the importance of diHerentiaung purely legal relations from 
the physical and mental facts that call such relations into being. 
Obvious as this initial suggestion may seem to be, the argtiments that 
one may hear in court ^most any day, and likewise a considerable 
number of judicial opinions, afiord ample evidence of the inveterate 
and unfortunate tendency to confuse and blend the legal and the 
non-legal qualities in a given problem.” ‘ Nevertheless, to seek a defi¬ 
nition of the legal is like the quest for the Holy Grail. Those who 
have tried it will readily lend a sympathetic ear to Max Radin, who 
with well-seasoned wisdom warned that: “Those of us who have 
learned humility have given over the attempt to define law.”* Yet it 
cannot be that law is incapable of definition, for a definition is merely 
an expression of the acknowledged attributes of a phenomenon or 
concept If law were in fact beyond definition, it would be because its 
attributes are unknown, or law does not exist If the latter be true, 
then indeed have generations of judges, advocates, prosecutors, po¬ 
licemen, sheriffs, and law students b^n living in a wonderful fool’s 
paradise. This we hold not to have been the case. 

The difficulties in achievement of a generally acceptable definition 
of law—a true consensus as to its essential attributes—arise from ex¬ 
cessive parochialism, on the one hand, and more importandy from 
the fact that law is but part of the social web. Its strands flow with¬ 
out break into the total fabric of culture and it has no clear<ut edges. 
Law is not sharply separable from all other forms of human action. 

^ W. h(. Hohfeld, FunJamenttl Legd Conct^oiu ax Apfiiei in J$idifitl Renton- 
iog and Other Legal Ettayt, ed. W. W. Coolc, (New Haven, t93a), p. 37. 

^ Mai Radio, **A Restatement of Hohfeld,” Haraard Laa/ Renew, 51:1145 
(1938). 
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One may ask, “Why be concerned with definitions? Facts arc 
the thing and quarreling over words is sterile.” The answer is that 
although definitions are of secondary importance, they do have their 
functional uses. 

Facts arc never without their meanings, for meaningless phe¬ 
nomena arc nonexistent. Yet, however much an overzealous em¬ 
piricist may cry, “Let the facts speak for themselves!” or the rhetori¬ 
cian praise the persuasiveness of “eloquent facts,” most phenomena 
arc dumb and tonguclcss, quite incapable of speech and eloquence. 
If their meaning is to be put into words, man alone can do it And 
to find the meaning in complex phenomena and complexes of phe¬ 
nomena he must abstract them, categorize them, and find realisdc 
ways to compare one with another. 

A researcher in any field must begin with the language tools and 
concepts that are available in his own heritage. “Language and 
our thought-grooves are inextricably interwoven, are, in a sense, one 
and the same.” ■ Thinking is done within the framework of a pre¬ 
existing language. But as the researcher widens the scope of knowl¬ 
edge or sharpens down a point, he finds inevitably that old words 
must have their meanings altered or that new words mtist be ham¬ 
mered out to encompass new phenomena that are too different to be 
embraced in old words or concepts. New facts and new thoughts 
often do call for new words. However, to the scientist who is also a 
teacher, it will always seem preferable to couch his discourse in 
^uniliar terms, if that is at all possible without effecting distortion 
of the facts and their meaning. 

Therefore, it is desirable in any study of law to work with the 
words and concepts that jurisprudence has given us—insofar as this 
is possible. 

It will soon be seen in the study of primitive law, however, that 
we cannot take all traditional meanings straight. When we push 
out from the universe of experience based on Continental and Anglo- 
American law into the legal world of primitive man, we find some 
things that are wholly new and some that are familiar but in dif¬ 
ferent form. Thus it is perfectly true, as Julius Lips warned us, 
**£ven a simple description of facts pertaining to law in a primitive 
tribe may, if we use our legal terminology, cause a distortion of the 

* Edward Saj^, Lanptage (Kew York, 1939), p. 233. 
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legal concent of primitive institutions.”^ This docs not at all mean, 
however, that we must wholly reject our traditional legal terminol¬ 
ogy when we undertake an anthropology of law. It merely means 
that we must neither blindly nor willfully force upon primitive data 
that are only relatively comparable the specific content of meaning 
associated with our terminology. 

The lawyer, or law student, who reads this book may find himself 
occasionally (we hope not too frequently) bristling with annoyance 
as he mutters to himself, **But damn it, that is not what that word 
means in law!” Let him remember that he means in our law. There 
is other peoples' law too, and the term in question may have been 
modified to suit the broader range of data. 

We recognize full well that in any approach to other peoples' law, 
thinking at all in traditional legal concepts tends to limit our per¬ 
ception of unfamiliar legal forms.* Historians of law and analytical 
jurisprudes have told us, for instance, that nothing so refined and 
sophisticated, so well organized and logically perfected, nothing so 
authoritarian, so purposeful as law, could exist on the primitive 
level. Most anthropologists, until recently, have responded with a 
solemn nod. The legal life of primitive man was looked upon as be¬ 
ing nonexistent rather than as simply unexplored. 

To radonalize their blindness and to justify their neglect, they 
turned to the exaltation of custom. “Custom is King,” Ixcame the 
cry. An English work bearing the title of Primitive Law, published 
as late as 1924, offered the flat introductory assertion that, “Primitive 
law is in truth the totality of the customs of the tribe.” * 

This, if taken literally, would mean that the patterns of pottery 
making, flint flaking, tooth filing, toilet training, and all the other 
social habits of a people, arc law. Naturally enough, Sidney Hart- 
land, the author of this assertion, did not take his proposition seri¬ 
ously in his subsequent discussion of what he considered to be legal 
topics. Yet nowhere did he indicate the basis on which he selected 
from the mass of customs those which he saw fit to treat as legal. 
Nor can the basis of selection be discerned from his treatment of 


* J. E. Lipt, in General Anthro^ogy, ed. Franz Boat (Boitoo, 1938), p. 487. 

* O. W. Holmes, Jr.: "The pait gvTcs ut our vocalMilary ai>d fize* (he limits til 
our imAgirudoo." 

* E. S. Hartlaod, Ainio’iv Lav (Loodoa, 1924), p. 3. 
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the subject matter, cither. Because he was committed to the propo¬ 
sition that law and custom arc one, Hartland found himself unable 
to state any explicit criteria of law. Yet he had perforce to utilize a 
hidden concept of law, if he was to write any kind of book at all 
on his chosen subject 

A more recent and somewhat more discriminating approach, but 
still custom-enchanted, may be seen in the study of East African law 
by J. Driberg, who proceed on the proposition that "law comprises 
all tliose rules of conduct which regulate the behavior of individuals 
and communities.” ’ This, at least, rules out pottery making but 
still leaves us with the etiquette of handshaking as being “legal" 
This not uncommon fusing of law and custom by anthropologists 
led Clark Wissler to bless die Lynds’ famous Middletown study as 
the first applicadon of the methods of social anthropology to the 
study of an American community, embracing “the whole round of 
its activities,” “ in spite of the fact, as Karl Llewellyn has observed 
with wry cogency, that “the legal aspects of behavior there did not 
seem worth canvass—or capable thereof.” • From this truly impres¬ 
sive anthropology of an American community a reader could carry 
away the impression that, like the reputed communities of primitive 
man, it lives under an automatic sway of custom without ^nefit of 
law. Such are the consequences of a lawless anthropology. 

With such cues as these Seagle, in his recent stimulating and pro¬ 
vocative treatise on The Quest for Law, labels the first of his four 
chapters on primitive law, “Custom is King.”'® That statement 
being so, he must have it that primitive societies are lawless and live 
under an “automatic sway of custom,” ” which, because it is auto¬ 
matic, seems to suffice. 'Therefore, “there is no law until there arc 
courts,” and “really primitive peoples have no courts and no concep¬ 
tion of the state.” And if a people who are ordinarily recognized 
as primitive have courts, then ipso facto they are not primitive, for 


^ J. H. Driberg, "PrimitiTe Law in East Africa," Africa, 1:6} (1938). 

* Clark Wiuler, IntroducdoB to R. S. and H. M. Lynd, MUdltlown (New 
York, 1929), p.». 

* K. N. Llewellyn, "The Theory o£ Legal Sckace," NorrA Carolina Lata /tmVw, 
ao:7, note 7a (i 940 - 

Seagle, chap. u. 

Ibid., p. 33. 

pp. 69, 60. 
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“to speak of the law of some African peoples as 'primitive’ although 
they have courts and have invented many complex forms of legal 
transaction which compare not unfavorably with those of the 
ancient Babylonians is to abuse the natural [xic] meaning of the 
term.” » 

Seagle at least is cognizant of the fact that law and custom are not 
one, and he truly insists that, “Only confusion can result from treat' 
ing law and custom as interchangeable phenomena.” He avoids 
doing a Hartland by arbitrarily denying in effect that there is any 
such thing as primitive law at all. 

Thus, although the approach typified by Seagle makes it possible 
to separate law and custom, avoiding the fusion of the two, its logic 
forces the conclusion attacked by Malinowski some time ago when 
he wrote, “By defining the forces of law in terms of central author¬ 
ity, codes, courts, and constables, we must come to the conclusion 
that law needs no enforcement in a primitive community and is fol¬ 
lowed ^ntana>usly.” Such a conclusion, as Malinowski e^ectively 
demonstrated, is imreal and arbitrary. 

A new approach and a more realistic conception as to the nature 
of law is clearly necessary. To make this fresh start we may properly 
address the question: What is law? 

It is not the fiat of a sovereign—<ither real or imagined. Nor is it 
exclusively legislative enactment. Our taking-off point will be certain 
modern conceptions of contemporary jurisprudence. Cardozo has 
given us our b^t lead in his now classic declaration that a law is “a 
principle or rule of conduct so established as to justify a prediction 
with reasonable certainty that it will be enforced by the courts if its 
authority is challenged.” ** This formula expands a little more elabo¬ 
rately and somewhat less bluntly the famous Holmesian dictum of 
1897, “The prophecies of what the courts will do in fact, and nothing 
more pretentious, arc what I mean by the law.” From Holmes’ 
classic statement springs the stream of legal realism of today. 

»• IM.. p. 34. 

IM.. p. 35. 

** BrooUhw Malioowild, Crime mJ Cmitom in Savaie Society (New York, 
1936), p. 14. 

B. N. Cardozo, Tic GromtA of tic Low (New Haven, 1924), p. 51. 

O. W. Holmei, Jr., "The Path of the Law," Harverd Law Review, 10:457 

(1897). 


J 


WHAT IS LAW? 


23 


In the Cardozian formulation we find four essential components: 
i) the normative element; 2) regularity; 3) courts; 4) enforcement. 
In England a somewhat sunilar idea of law also took root and was 
given expression by Salmond, who wrote in his Jurisprudence that 
law consists of “the rules in accordance with which justice is admin¬ 
istered by the judicial tribunals of the state,” and, more explicitly, 
the principles enforced by the state through judicial authorities by 
physical force in the pursuit of justice whether attained or noL”“ 
Salmond with forthright vigor took his stand on the critical sig¬ 
nificance of the courts, as has many another legal thinker of more 
recent decades: “But all law, however made, is recognized and ad¬ 
ministered by the Courts, and no rules are recognized and admin¬ 
istered by the Courts which are not rules of law. It is therefore to 
the Courts and not the legislature that we must go to ascertain the 
true nature of law." And more succinctly: “English law is nothing 
but the body of rules recognized and applied by English Courts in 
the administration of justice.” In this he did not espouse the ex¬ 
treme position that all law is judge-made. He would have it that 
what the judges find and accept for execution or enfi)rcement is 
law; what they reject is not—be it even a legislative statute. What 
the courts will do . . . 

From the anthropological point of view such legal behaviorism 
makes sense and provides a handle wherewith to grasp the law. But 
when we consider legal matters in many primitive societies, if we 
must rely on courts and their predicted actions as the test of law, 
we arc still left at sea. This is what bothered Max Radin (who well 
understood the anthropologist's problem) and, perhaps, led him to 
assert: “But there is an infallible test for recognizing whether an 
imagined course of conduct is lawful or unlawful. This infallible test, 
in our system, is to submit the question to the judgment of a court. 
In other systems exactly the same test will be us^, but it is often 
difficult to recognize the court. None the less, although difficult, 
it can be done in almost every system at any time.” Max Radin 
was right But what sorts of courts did he have in mind? Some 

SalmofMj, pp. 60, 62. 

IM., p. 49. 

•• Ikid., p. X13. 

** Max Radis, “Reitatemeot oi Hohfeld,'' p. 1145, note ti. 
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courts are difficult to identify. Among primitives they may be regu¬ 
larly constituted tribal courts such as the tribal council of an Ameri¬ 
can Indian pueblo sitting in judicial capacity, or a court of the West 
African Ashanti, constituted of the chief, bis council of elders, and 
henchmen. And even as Seagle notes, “The court of the bush is none 
the less a court because it does not sic every day, because it may not 
always employ compulsory process, because it is not housed in a 
permanent structure upon whose lintel is inscribed Fiat justitia mat 
caelum'* ** That type of primitive court is not too hard to recognize. 
Any member of the American Bar Association should readily see 
it for what it is. But a more obscure type of “court” may be found 
in the Cheyenne Indian military society. 

Consider the case of Wolf Lies Down, whose horse was “bor¬ 
rowed” by a friend in the absence of the owner. When the friend 
did not return from the warpath with the horse, Wolf Lies Down 
put the matter before his sodety-nhe Elk Soldiers. “Now I want to 
know what to do,” he said. “1 want you to tell me the right thing.” 
The society chiefs sent a messenger to bring the friend in from the 
camp of a remote band. The friend gave an adequate and acceptable 
explanation of his conduct and offered handsome restitution to the 
complainant in addition to making him his blood brother. Then 
said the chiefs: “Now we have settled this thing.” But they went on, 
half as a legislature: “Now we shall make a new rule. Tliere shall 
be no more borrowing of horses without asking. If any man takes 
another’s goods without asking, we will go over and get them back 
for him. More than that, if the taker tries to keep them, we will give 
him a whipping.”** Can anyone deny that the Elk Soldiers were 
in effect sitting as a court for the entire tribe? The test is first, one of 
responsibility. That they knew. It is, second, one of authority. Tliat 
they achieved. It is, third, one of method. Unhampered by a system 
of formal precedent which “required” them to judge according to 
the past, they recognized that the rule according to which they were 
settling this case was new, and they so announced it. 

Among the Yurok Indians of California, as typical of a less spe¬ 
cifically organized people, the “court” was less definite, but it was 

*» Seajfle, p. 54. 

*• K. N. Lkwellyn and E. A. Hoebet, TA< Cheyennt Way (Norman, 1941), 
p. 127. quoted here and elsewhere by permission of the Univernty Oklahoma Press. 
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nevertheless there. An aggrieved Yurok who felt he had a legitimate 
claim engaged the legal services of two nonrelatives from a commu¬ 
nity other than his own. The defendant then did likewise. These 
men were called “crossers”; they crossed back and forth between the 
litigants. The principals to the dispute did not ordinarily face each 
other during ie course of the action. After hearing all that each 
side had to offer in evidence and pleading as to the relevant sub¬ 
stantive law, the crossers rendered a decision for damages according 
to a well-established scale that was known to all. For their footwork 
and efforts each received a piece of shell currency called a “mocca¬ 
sin.” ** Here again we have a court 
On an even more primitive level, if an aggrieved party or his 
kinsmen must institute and carry through the prosecution without 
the intervention of a third party, there will still be a "court” if the 
proceedings follow the lines of recognized and established order— 
there will be then at least the compulsion of recognized “legal” pro¬ 
cedure, though the ultimate court may be no more than the “bar 
of public opinion.” When vigorous public opinion recognizes and 
accepts the procedure of the plaintiff as correct and the settlement 
or punishment meted out as sound, and the wrongdoer in conse¬ 
quence accedes to the settlement because he feels he must yield, then 
the plaintiff and his supporting public opinion constitute a rudi¬ 
mentary sort of “court,” and the procedure is inescapably “legal.” 

Consider the Eskimo way of handling recidivist homicide. Killing 
on a single occasion merely leads to feud. (A feud, of course, marks 
an absence of law inasmuch as the counterkilling is not recognized 
as privileged by the opposite kin group. The so-called law of blood 
revenge is a sociological law but not a legal one.) But, among the 
Eskimos, to kill someone on a second occasion makes the culprit a 

dangerous public enemy. £ • • • 

Now arises the opportunity for some public-spirited man of mitia- 
tive to perform a community service. He may undertake to inter¬ 
view, one after the other, all the adult males of the community to 
sec if they agree that the killer had best be executed. If unanimous 
consent is given, he personally dispatches the murderer at the first 

»« A. L. Kfoeber, “Yurok Law" (aaa^ tntenutionA Cengrett of Am<rieonuu. 
19 * 4 ), PP- 5” Kroeber’* «««"«« the pattern leeiiM to be more formtUzod 
than the actual aues rcretl, however. 
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opportunity, and no revenge may be taken on him by the murderer’s 
relatives. Cases show that no revenge is taken.** 

A community “court” has spoken and its judgment executed. 
Such are the kinds of courts Max Radin had in mind. And such are 
the courts that Seagle has in mind with his comment, “Doubtless 
there will be borderline cases of the existence of machinery for in¬ 
tervention closely approximating a court.” ** 

Although courts in this sense exist in primitive societies, it is not 
necessary to submit the concept of courts to such a strain in order 
to give primitive law the recognition that is its due. 

The really fundamental sine qua non of law in any society—primi¬ 
tive or civilized—is the legitimate use of physical coercion by a so¬ 
cially authorized agent. The law has teeth, teeth that can bite if need 
be, although they need not necessarily be bared. Truly, as Jhering 
emphasized, “Law without force is an empty name," and more poed- 
cally, "A legal rule without coercion is a fire that does not burn, a 
light that does not shine.” ** No matter that often the force need not 
be unleashed; for as Salmond notes, “Against subjects its [the law 
of an organized state] force is so overwhelming that its decision is 
usually enough to secure compliance, but force is still present though 
latent.”** 

The importance of force as an aspect of law has been dearly recog¬ 
nized by a few of the modern anthropologists who have come to 
grips with the problem of primitive law. A. R. Radclille-Brown, 
whose treatment of sodal sancuons" has been a helpful contribu¬ 
tion toward dear thinking, sees law as “the maintenance or estab¬ 
lishment of sodal order, within a territorial framework, by the ex- 
erdse of coercive authority through the use, or the possibility of 
use, of physical force.” •* So, also, Thurnwald in his volume on the 
nature and growth of law emphasizes and reemphasizes the impor¬ 
tance of force in law in such terms as the following: “The instance 

»• See Chapter 5, bdow. 

•• Seagle, p. 34. 

»» IL Ton Jhering, Uiv at Ueant to am End (New York, i«a4), p. too. 

•• Satmond, p. jfiy. 

*• Radcliffe-Brown, “Sinctioai. Sodal." pp. 333-534. For a critical applicadoo 
ar^ analjrtis of Brown’a ategorieal lystem of aanctioni, ice ProTuue, •'The Under¬ 
lying Sanctions of Plains Indian Culture.” 

•• A. R. Radcliffe-Brown, Prefiicc. in African Politick Syttemt, cd. M. Fortea 
and E. B. Eraot-Pritebard (Oxford, 1949), P* 
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of organized force raises the legal order over and against usage and 
custom . . . recognized force raises it (custom) to law." ” 

However, force in law has a special meaning. Force, unqualified, 
means coercion—the condition that exists whenever men act, or re¬ 
frain from acting, in a manner different from that which they them¬ 
selves would have chosen in a given situation, because others de¬ 
liberately limit the range of their choice either directly, through 
present control over it, or indirectly, through the threat of conse¬ 
quences.** There arc, of course, as many forms of coercion as there 
are forms of power. Of these, only certain methods and forms are 
legal. Coercion by gangsters is not legal. Even physical coercion by a 
parent is not legal if it is too extreme. The essentials of legal coercion 
are general social acceptance of the application of physical power, 
in threat or in fact, by a privileged party, for a legitimate cause, in a 
legitimate way, and at a legitimate time. This distinguishes the 
sanction of law from that of other social rules. 

The privilege of applying force constitutes the “official" element 
in law. He who is generally or specifically recognized as rightly ex¬ 
erting the clement of physical coercion is a splinter of social author¬ 
ity. It is not necessary that he be an official with legal office or a 
constable’s badge. In any primitive society the socalled "private 
prosecutor” of a private injury is implicitly a public official pro 
tempore, pro eo solo delicto. He is not and cannot be acting solely 
on his own, his family’s, or his clan’s behalf and yet enjoy the ap¬ 
proval or tacit support of the “disinterested" remainder of his so¬ 
ciety. If the rest of the tribal population supports him in opinion, 
even though not in overt action, it can only mean that the society 
feels that the behavior of the defendant was wrong in its broadest 
implications, that is, against the standards of the society as a whole. 
Thus it is in itself an injury to the society, although the group feeling 
may not be strong enough to generate overt and specific action by 
the group as a group and on its own initiative. Yet the private 
prosecutor remains the representative of the general social interest 
as well as that which is specifically his own. This fundamcnul fact 

"Dm Momeot etii« organaitnen Zwangei hebt die R«htsordnuog benus 
gegentiber Brauch und Sitte . . . der aocrkanntc Zwang erhebt oe (die Gewohoheil] 
eum Rccht." Richard Thurnwald, Die menichliehe GeteUteheft, V: WerJen, Waaiei, 
und Gtiultung det ReeAlt (Berlin, J93*"34)» PP- 4* 

•• Mactver, Soeietj, p. 35. 
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i$ ordinarily ignored in discussions of primitive law, and it is in this 
sense that we may say that the difference between criminal law and 
private law is a difference in degree rather than in kind, although 
there can be no doubt that some matters touch the general interest 
much more vigorously than others in primitive law, as for example, 
sorcery, homicidal tendencies, and, frequently, treason. 

These observations are not intended to deny the usefulness of our 
modern concept of "public” as against "private” law. Those concepts 
are of the greatest value in reaching an understanding of a differ* 
ence in emphasis that tends to pervade the law of primitive societies 
as compared to the more highly organized legal systems of civiliza* 
tions. Private law predominates on the primitive scene. 

A third explicit feature of law is regularity. Regularity is what 
law in the legal sense has in common with law in the scientific 
sense. Regularity, it must be warned, does not mean absolute cer* 
tainty. There can be no true certainty where human beings enter. 
Yet there is much regularity, for all society is based on it and regu* 
larity is a quality law shares with all other cultural norms. In law, 
the doctrine of precedent is not the unique possession of the Anglo- 
American common-law jurist As we shall sec, primitive law ^so 
builds on precedents, for there, too, new decisions rest on old rules 
of law or norms of custom, and new decisions which are sound tend 
to supply the foundations of future action. 

Hence we may say that privileged force, of&cial authority, and 
regularity are the elements that modern jurisprudence teaches us 
we must seek when we wish to identify law. 

On this basis, for working purposes law may be defined in these 
ternns: A social norm is legal if its neglect or infraction is regularly 
met, in threat or in fact, by the application of physical force by an 
individual or group possessing the socially recognized privilege of 
so acting. 
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The law has many facets. It is no two-dimensioned thing to be 
comprehended from one position solely. Therefore, any method for 
the study of law—primitive or civilized—must be eclectic and the 
approach multiphasal. 

Three main Hnes of investigation have already been worked out 
in anthropological studies of law. The first is "ideological and goes 
to ‘rules’ which arc felt as proper for channeling and controlling 
behavior . . . The second road is descriptive; it deals with practice. 
It explores patterns according to which behavior actually occurs. 
The third road is a search for instances of hitch, dispute, grievance, 
trouble; and inquiry into what the trouble was and what was done 
about it Beyond this, too, for the third approach, there lies—if it 
can be discovered—the problem of motivation and result of what 
was done.” * 

The ideological contents itself, for the most part, with an almost 
passive acceptance of ideal norms as truly representing the law. It 
undertakes to put into writing a kind of code, as it were, such as a 
native systematizer of the law might write, if there were native 
systematizers who could write. It does not concern itself to any 
great degree, if at all, with variations from the stated norm; nor 
does it test the presumed norms with cases to sec whether they actu¬ 
ally hold when challenged in real life situations. The ideological ap¬ 
proach leads to abstractions; it is rarely clothed in flesh and blood. 
It portrays the ghost of the law. It looks away from the fact that 
ideal norms arc loo often pretend rules, rules mouthed but ofttiracs 
honored only in the breach. For as Judge Jerome Frank notc^ "All 
groups have their pseudo-standards, their ‘pretend rules’; it is part 
^ LkweU]fa uul Hoebel, pp. 30 ~ 3 i. 
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of the rules of any group to brea\ some of its own rules. Greeks 
and Trobrianders, New Yorkers and Hottentots, not only preserve 
but currently produce . . . rules which they circumvent or openly 
violate but which they refuse to abandon . . . The seeming lawless¬ 
ness of any group is the result of the gap between the legal stand¬ 
ards apparently set by the political a>mniunity and the more exigent 
ethical standards and psychological drives operative within that par¬ 
ticular group.” * 

Any investigation of a law system will record and make note of 
the ideal norms—the legal rules—iox at no point can it be main¬ 
tained that the ideal norms are without significance. They are guides 
for action, and more often than not the real norms of behavior coin¬ 
cide with them. Nevertheless, experience shows that there arc always 
some real behavior norms that depart widely from the stated ideal 
patterns. 

The older German researchers in ethnological jurisprudence, 
working in the tradition of Post and Kohler,* best represented the 
ideological school. As continental code-trained civil lawyers it was 
but natural that they should seek out the “rules” of primitive law. As 
men who had scarcely ever visited primitives in the Held, it is 
hardly surprising that they failed to sense the vibrant reality of the 
dynamic law-life of primitive peoples. Committed as they were to 
the demonstration of evolutionary schemes involving speciHc and 
rather detailed stages of social and legal development, it was but 

* Jerome Frank, “Lawlcuftm,** Encyclopaedia of the Social Sciencet, IX (1933), 

(Italics mine.) 

* A. H. Pott (1839-95)1 Einleitung in cine Netnrunucnschafl iet Recktt (Olden- 
borg, 1873); Bautleine fur eine allgemeine Reckuunuensehaft auf vergleieheni~ 
cthnologieckeT Basit, 1 voU. (Oldenburg, i8So-8z); Einleitung in das Studien dcr 
c/kaologitckcn funsprudenx (Oldenburg, 1887), Grundriss der etknologiichen Iitris- 
prudent, a volt. (1894-95). The o^er of hU compotiilont is tytiematic, not 
chronological or even ethnographical in the seiue of grouping kindred race* together. 
He take* up the diKereni subdivisions of taw anid traces them through all the 
various tribes which {vesrnt any data in regard to them. What he sought was i>oe 
common origin or a common stock of ideas, but recourse to similar expedients in 
similar situations.'* P. Vinogradolf and H. Goitein, "Jurisprudence, Comparative,** 
Emeyelopaedia Britanmca, 14th ed. (1949). Joseph Kohler (1849-1919), for nuny 
years editor of the Zeittekrift fSr Vergleiekende Rechtswissensekaft: "During his life- 
time Kohler was regarded by tome as the greatest of living jurists white otben con¬ 
sider him hardly more than an assiduous compiler of an almost endless series of 
monographs.** W. Seagle, "Kohler, Joseph,** Eneyelopaedia of the Social Seienett, 
Vni (l 93 >). 588. 
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natural that they were impelled to look at the simplified, patterned 
form rather than to seek the dynamics of interaction. 

Post, although he tried hard to be empirical, was limited to library 
resources that in his day yielded little of reliable, controlled material. 
Feeling the need for source material more directly addressed to the 
subject of law, he set in motion the great Fragebogen c/Tort that 
was later developed and pushed by Kohler, Felix Meyer, and others. 
The questionnaires consisted of compilations of formal queries on 
legal customs which were sent to colonial officers and missionaries 
throughout the German colonies and in such other empire holdings 
as would offer cooperation. In 1895,1897, 1906, and 1907 the ques- 
tioimaires were formulated, reworked, and distributed in German 
and other languages.* 

The way in which the facts of law were ideologically conceived 
may quickly be exemplified by a few random samples drawn from 
Kohler’s Fragebogen: * 

I. Family and Personal Law 

Question i. Docs mother- or father-right prevail? i.e., does the 
child follow the family of the mother or father? * Or are 
the children shared between both families? 

Question 3. What rights docs the father of the family have 
toward the wife and children? 

Question 14. At what age is marriage consummated? 

Question 24. Who has the right of divorce? 

n. Property Law 

Question 41. What are the laws of land and soil? 

Question 42. Can property be protected by magic? 

Question 43. Docs ownership Ixlong to the family or the indi¬ 
vidual alone? 

• See Erich Schultz-Ewarth aod Leonard Adam, Dot EinieboTtntnreekt, a rots. 
(Stuttgart, 1929); Tol. I: O/rsfriJ^a, Foreword, pp. v-ix, for a brief hUwry of the 
questioanaire movement. ThU work coJlatei the uoble data derived from the an- 
twert garnered in the lurveys. 

• Joiepb Kohler, "Fregeiogen sar Erfor/cAuiig der RtcAftperhSitiusse 
tQgenAnnte* iiaitirvSl\tr, namenllich in den deuSichtn KolnnUllander" Zeituhrift 
fSr pergteichende Reehitwiuenteknft. 12:427-440 (*897). 

• One literal-minded murionary responded to thi* with the following note: 
"When young, they follow the mother—in later yeai^ the father." J. E. Lapa, 
Naiknpi Lniv (Trmtaetiont of tke Amerieon PhilosopAiad Soeittj, voL J7, I 937 )» 
p. 38a. 
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III. Penal Law 

Question 57. Does blood revenge prevail in event of murder ? 
Accidental homicide? Adultery? Other cases? 

Question 59. Who works blood revenge ? 

Question 60. Is there composition? 

Question 61. What happens when not paid? 

Question 63. Is there a public [staatlichcs] penal law ? 
Particularly, a penal law of the chieftain? What arc the 
penalties? Substitution of a slave? Fines? 

IV. Procedural Law 

Question 67. Can a creditor seize his debtor? 

Question 6^ Is there a judicial proceeding and decision? 

Question 75. Does the principle “Where there is no complain¬ 
ant, then no judge” prevail in penal matters? ’ 

From this sample it may readily be seen, as Lips has observed, 
“They . . . stress^ the general culture and especially the economic 
background of the tribes in question . . . The mam emphasis was 
laid on the finding of the general ‘norms* and ‘rules’ of the prinai- 
tive law in question.” * For example, we note that only questions 59, 
61, and 67 in the sample given above imply answers descriptive of 
going situations involving persons as principals and not principles 
as generalized rules. The inevitable result is seen in the following 
comment of Lips, who worked in the field in Kamerun in a later 
extension of the project and who had direct access to the question¬ 
naire data. “From the judicial point of view it was significant that 
none of the answering ofiicials^ven when they were Englishmen 
—attempted to answer any of the questions by a collection of cases. 
The desire to find out the gener^ rules was prevalent through¬ 
out.”* 

Although cases were known to the reporting officials and mis¬ 
sionaries (they did not live with the natives with their eyes shut) 
and were used as background to some degree,’* the eftect of ideo¬ 
logical emphasis is formalization and neglect of real life situations. 

^ Tran&bted from the German by the author. 

* Lip*, NaiJ(api Latv, p. 38a. 

» WJ. 
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To a lesser degree, but still in the main, the Dutch school o£ 
ethnological jurisprudence founded by the great van Volicnhoven 
also followed the ideological approach in its vast coverage of Indo¬ 
nesian adai (customary) law.” The Dutch monographs, however, 
come closer to real law-life. Field studies were made by trained legal 
and ethnological specialists with little use of questionnaires in the 
hands of missionaries and administrators. More than this, the Dutch 
did not commit themselves to any synthetic theory of social evolu¬ 
tion or historical diffusion of culture. Thus, although the Dutch in 
their works aimed at idealized norms, their reports reveal a quality 
of accuracy and the feel of a greater reality than most of the German 
products. Nevertheless, the systematic Dutch adatAi'w studies, based 
as they arc on the ideological approach, pay little attention to the 
testing of principles by cases, to the nature of the sanctions used, or 
to deviation and the range of permissible leeway. In another con¬ 
text, however, the Dutch have given a good deal of attention to case 
materials. As long ago as 1910, they founded a “Reporter” of court 
records and digests, the Adatrechtbundels. In addition, a series of 
three dissertations at the University of Leiden has collated and 
summarized a vast body of case law materials drawn from Dutch 
and Native courts.'* Unfortunately, however, the Dutch case reports 
on Indonesian law are norm-oriented to such an extent that they 
record no more of the material fact than is necessary to demonstrate 
that the claim relates to some declared principle of law. Or they 
concentrate upon testimony as to the substantive nature of legal 
norms in native usage. Of details there are few, of the impon- 
derabilia of the law-ways none. 

So it is that ter Haar’s comprehensive handbook on Indonesian 
adat, distilling out the essence of all Indonesian law, yields not a 
single case for exemplification or substantiation of the many norms 
it summarizes. When we were preparing the English translation of 
ter Haar’s compendium, Arthur Schiller and I hoped to remedy 

See B. tef Hair, Aiat Law in InJanesta (New York, 1948), chip. XV, for • 
bibliography with commentaries on the more important itemi erf this litenture. 

K- L. Enihoven, Hrt adatretht ie inhndtrt in it jurupruitnlie, 1849-1913 
(Leiden, 191a); f. C. van der Mculen, Het aiatneht it mianiert in it juruffm- 
ientia, 1913-1923 (Leiden, 1924); E. A. Bocrenbeker, Het aiatreekt ie in 

it jantfmitntit, 1923-1933 (Bandung, i 93 S)> 
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this with the inclusion o£ an appendix of pertinent eases from the 
Adatrechtbundels. But the BundeU yielded too few cases that re¬ 
vealed enough of substance and process to satisfy the need, and the 
idea was of necessity dropped. 

In sum, the ideational road into law is to be appreciated since 
it is at least a road with law as its goal. To use it produces results of 
worth, but to travel it as the main highway causes one to move all 
too smoothly and readily to a formulation of the law that leaves 
out too much, misses loo much, and causes a too ready acceptance 
of the facades and false fronts along the highway as representing 
the real structures. 

The descriptive road is well exemplified by R. S. Rattray’s study 
of Ashanti law, by R. F. Barton’s earlier work on the Ifugao, and 
by the behavioristic and theoretical work of Malinowski on the 
Trobrianders. Such studies arc behavioristic in that they eschew 
formulating rules of what people think or say they should do in 
hypothetic^ situations in favor of accounts of actual human be¬ 
havior. Of Malinowski Sir James Frazer wrote, “It is charaaeristic 
of Dr. Malinowski’s method that he takes full account of the com¬ 
plexity of human nature. He sees man, so to say, in the round and 
not in the flat. He remembers that man is a creature of emotion at 
least as much as reason, and he is constantly at pains to discover the 
emotional as well as the rational basis of human action.*’” To 
Malinowski man was always a being in action and for him the prob¬ 
lem was “not to study how human life submits to rules—it simply 
does not; the real problem is how the rules become adapted to 
life.”” With this as his fundamental premise Malinowski could not 
help but shun rules in favor of descriptive accounts of behavior 
and motivation. Deviation was held by him to be more revealing 
than normation. It is not that he ignor^ the norms, but rather that 
they did not hold him spellbound. Nevertheless, because he took the 
descriptive road and not that of the case study approach, his accounts 
tend to be generalized. In Crime and Custom in Savage Society no 
more than six actual cases can be found. Even these are presented 
in a quasi-narrative form rather than in the manner of cases as such. 

** J. G. Pruer, Preftce, to Brooulaw Malinowski, ArgonauU of the Wettern 
Pacific (London, laaa), p. uc. 

** Malinowski, Crime and Custom ia Seeage Society, p. ivj. 
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In consequence, they leave much unsaid and they lack the detail 
necessary to the answering of many pertinent questions that may 
well be asked. 

Much more detailed as to fact arc Barton’s Ijugao Law and Rat¬ 
tray’s Ashanti Law and Constitution. Both are examples of the de¬ 
scriptive approach at its best. Neither author was distracted from his 
main task by problems of general comparative jurisprudence, for 
their studies are strictly monographic. Each was a field worker with 
long personal contact and intimate rapport with his people. No ques¬ 
tionnaires for them. The result is that their studies consist of long, 
running accounts from an observer’s scientific notebook. The norms 
are there, but they arc firmly embedded in a rich lode of fact. Cases, 
however, although used, arc few and far between, and the emphasis 
falls quite naturally on the substantive aspects of law to the neglect 
of the procedural. Barton’s Ijugao Law, in consequence, offers 
seventy-three close-packed pages of substantive law (under the 
headings of The Family Law, The Property Law and Penal Law), 
while devoting but seventeen pages to procedure. In Rattray’s case 
the disparity is even heavier. 

If law, as the students of Anglo-American jurisprudence have 
long held, is secreted in the interstices of procedure, much is ob¬ 
viously missed in the substantive overemphasis characteristic of the 
descriptive approach.” 

The method of emphasizing trouble cases as a road into the study 
of law is not a panacea in itself; it is to be used in conjunction with 
a full treatment of ideological problems and norms, for Cardozo’s 
diaum is not to be forgotten: *'Wc must not sacrifice the general to 

18 Of Barton, I«t U be remembered, there comment* apply only to hi* earlial 
work, tfugtto Lav (Uoivenity of California Pubtiadona in Americui Archaeology 
and Ethnology, toI. 15, 1919). The deficience* of his descriptive account were more 
than corrected by hU lenupopalar book. The Half Way San (New York, 1930), in 
which a long chapter (pp. 60-X19) offer* one intriguing ca»e after another in ci- 
empUBcatioo of Ifugao law in action, while ya another chapter (pp. 23a-a89) high¬ 
light* problem* of the conflict of law* which ensnared Ifugao* in the Ameran 
court*. Three cajes are presented and di*cu**ed at length. Then, in a later wri^g 
covering the autobiographies of three Ifugao*, publbhed by Barton under the title, 
Philippine Pagans (London, 1935), a number of actual cates crop up. Among the 
litigious Ifugao*, few men, if any, it appear*, eicaped inrolvemeat in legal action. 
Finally, in hit potthumous work, The Kalingas (Chicago, i 949 ). Barton make* hill 
nmt uninhibited u»e of the cate method: every point of Kalinga law in every aipect 
of the system 1* illuminated and sulxtanuated with cate*. 
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the particular.” *• Cases arc also to be embedded in description of 
the whole cultural setting. But the orientation of the case-method 
approach is inductive. Its user arrives at the norms of primitive law, 
as docs the student of the common law, from the analysis of cases 
and more cases. His is the scientific approach—the movement from 
particulars to generalization and the further testing of generaliza¬ 
tions through a return to the particular. The case-method researcher 
never forgets Cardozo’s admonition that “We do not pick our rules 
of law full-blossomed from the trees.” And he knows that mere 
collection of cases as curiosa is not enough. Cases must be analyzed 
for what is in them, and compared for what they will yield in gener¬ 
alization. Dissecting tools are needed, and hypotheses related to a 
frame of reference are indispensable. “Cases do not unfold their princi¬ 
ples for the asking. They yield up their kernel slowly and painfully." ** 

The eclectic approach, with its trouble case emphasis, differs from 
the ideological mainly in this: whereas the ideological takes the 
ideal norm as its starting point (and usually gets no farther than 
this), the case method treats the statement of norms as the end 
product, not the beginning. A by-product, but nevertheless very im¬ 
portant result, is that w'hile the results of the exclusively ideological 
approach tend to be tinctured with a quality of abstract unreality, 
the results of the case-oriented approach (when the cases are not 
overdistilled in the reporting) are perforce tied to the reality of life, 
and if there is an adequate number of cases, the range and facts of 
deviation from the norm cannot be missed. The case method leads 
to realistic jurisprudence. 

Beyond the basic proposition that a scientific method in law must 
move out from cases there is a secondary proposition concerning the 
importance of cases derived from our assumptions as to the nature 
of law. Law focuses around conflicts of interests.'* “A law embodies 
beliefs that have triumphed in the batde of ideas and then translated 
themselves into action.” Law breeds and grows on trouble or pros¬ 
pect of troubles. It exists in order to channel behavior so that con- 

*• B. N. Cardozn, TAt Nature of the faJiciA Process (New Havea, 1921), p. 103. 

Ibid., p. 103. 

*• Jldd., p. 29. 

** Roscoe Pound, "The Uw is an aRempt to reeoAdIc, to harmonize, to compro¬ 
mise . . . overlapping or conSiedng interests." ("A Theory of Social Interests," 
Publieasions of fAe Amerkan SoeiologicA Society, voL 15, 1920; p. 44.) 
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fliccs of interests do not come to overt clash. It moves into action to 
clear up the social muddle when interests do clash. Indeed, as a 
canon of realistic law it may be said that unless a dispute arises to 
test the principles of law in the crucible of litigation, there can be no 
certainty as to whether the presumptive principle will actually pre¬ 
vail. One knows not whether it is merely pretend rule or genuine 
law. A “law” that is never broken may be nothing more than om¬ 
nipotent custom. One will never know more than this until it is 
sustained in legal action by application of a legal sanction. 

Thus it is not only a dictate of scientific method that we should 
deal with cases, but the nature of law-stuff (any and all of the social 
practices that enter into or impinge upon legal usages and institu¬ 
tions) is such that trouble cases lead us most directly to legal phe¬ 
nomena. It is obviously true that not all trouble cases in any society 
are legal cases, but all legal cases are trouble cases. 

The recording of cases from primitive peoples involves certain 
techniques, and an inevitable question asked of the anthropologist is; 
“How do you get your data and your cases?” 

It is difficult to offer an adequate answer without formulating 
what would amount to a handbook on field methods.**' Such is de¬ 
cidedly not in order here, but it does seem likely that a pr&is of the 
elementary facts may be of use. 

In the first place, the basic approach depends upon the nature of 
the culture under investigation, the attitudes of the subjects towards 
aliens in general and the anthropologist in particular, the degree to 
which the subjects arc prone to think of their culture in formalized 
terms, and whether the investigators arc dealing with a live and 
going culture or one which in its legal aspects has been overthrown 
and suppressed, and which hence lives only in memory and tradi¬ 
tion. ITic mode of operation must always be kept flexible; the in¬ 
vestigator must always remain alert to the need for adjustment of 
procedures and concepts to the demands of the situation. Further 
factors exist in the amount and quality of data already published on 

*> Such 1 handbook, and a most useful one, exbu; although it is designed |wi- 
manly as a guide for the alert and intelligent amateur, it it a handy vide nweum 
for any field worker, and d»e last two editions have a good section on law: Notft 
end Queries on Anthropology, 6th ed. (Oxford, 19 S 0 )' The OuAsne of CttUurM 
Ma/erialt (New Haven, 1949), prepared by Humjui Relations Area Files, Inc, also 
an be u sed as a convenient diecIclLst in field studies. 
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the culture, technical equipment of the field worker (specifically, 
ability to speak the language or to record it phonetically), and the 
amount of time available to him in the field. 

The first rule of procedure is, of course, to live right in the com¬ 
munity of the people, if at all possible. The place and role of the 
field ethnologist is that of tlic participant observer. The second re¬ 
quirement is a careful choice of a native sponsor or sponsors who 
will be the researcher’s voucher in the new community. Whatever 
the sponsor’s official position in the tribe or community, he must be 
a de facto leader of acknowledged influence or prestige among his 
own people. In the early days of field work it usually takes some 
days of oblique inquiry and observation to determine the proper 
person for selection and then to establish contact with him in such 
a way as to win his personal interest and support. The impulse to 
accept the more readily accessible individual who shows an eager 
desire to be a buddy must be held in check. Too often such men 
are social misfits in their own group who are anxious to find a prop 
in the visiting scientist for their own weak or rebellious egos. They 
may be talkative informants but rarely good smoothers of the way 
in gaining entree to the society at large. Only men of influence can 
open the way and grant invitations to council and ceremonial, and, 
negatively, they may if they so desire make work among their peo¬ 
ple difficult, if not impossible. The misfit may, for reasons of his 
own, be ready to spill secrets that conservative pillars of society hold 
back, but he should be tapped in the later, not the early, stages of 
field study. 

Where factions exist, then indeed is the selection of a sponsor a 
ticklish matter of judgment, for identification with a sponsor means 
(in most primitive societies) identification with him in all his social 
tics. However, participant observation implies that one is in the social 
group and yet aloof. This aloofness means that unless circumstances 
arc most unusual, one can in time get to the other factions, who may 
then be more than willing to see to it that their side of things is re¬ 
ported too. 

It is a matter of routine training for all modem, professional an¬ 
thropologists to acquire skill in the techniques of phonetic recording 
of textual transcriptions of any and all languages. A first step in any 
field job, whether a full analysis of the language is intended or not, 
is (once proper contacts have been esublished) to spend some time 
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in recording ordinary passages of daily communication and longer 
chunks of texts—usually of folklore and myths—in the vernacular. 
This serves three purposes; it gives the worker a quick feel of the 
language (even though he cannot speak it); it greatly impresses the 
informants and their friends to see that the anthro{X)logist can write 
down their speech and read it back to them—something none of 
them or their ancestors have been able to do if theirs is a primitive 
culture—thereby contributing to the establishment of rapport; and 
furthermore, “stories” are a good, innocuous starting point. They 
usually come easily and readily. They serve as an innocent spring- 
board into the more esoteric and abstract pltases of culture. 

Beyond such use of linguistic recording for procedural conven¬ 
ience, it is highly desirable, time permitting, to attain at least a con¬ 
versational mastery of the language itself as a surer means of sensing 
the covert imponderabilia of ailiiudes and nuances of meaning.*' 
However, this ideal achievement is by no means essential to solid 
field work—providing a selfless and objective interpreter can be 
found or trained to produce unabridged and unedited two-way 
translations. It is essential, on the other hand, to subject all key 
words, or potential key words, to linguistic analysis. In matters of 
law and property, as in religion, this is especially needful. Some 
words, it will be found, are not exactly translatable or do not mean 
precisely what their apparent English synonyms convey. Words of 
this order must be spotted and isolated so that they may be given 
their full connotive value in an expanded context. 

It is hardly necessary to reiterate that law divorced from its cul¬ 
tural matrix is meaningless. Wherefore the anthropologist who is 
the first of his calling to undertake the study of a particular primi¬ 
tive society must work out the general ethnology of the tribe in the 
field before he can even begin any special inquiry into its law-ways. 
On the other hand, many excellent general ethnological accounts, 
lacking adequate materials on law, arc already in print When law 
studies arc to be done on a people so accounted for, it is obviously 
easy to move quickly into the le^ phases of social life. Inquiry into 
othcr-than-legal aspects of the culture need be pushed only where 
elaboration, rcchecking, or special integration are seen as necessary 
and desirable. 

S«e Mirgaret Mead, "NatiTe Language* as Field Work Tools,** Arntrittn 
Anthropologist. 41:189-305 
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Whether the culture is living, or whether the investigation is 
reaching back into the past, the initial steps of law inquiry will be 
the same—inquiry with competent informants. In a going culture 
the investigator will be able to observe some cases in action. But 
eases may be few and far between, for critical, law-making cases 
may turn up only once in a decade. It is a rare ethnologist who can 
stay around long enough to sit in on a bag of cases full enough to 
round out the law picture. Observed eases are always to be preferred 
over eases derived from secondary sources, but it is doubtful if there 
has ever been a complete study that was able to rest its analysis on 
direct observation only. 

Whether the line of research goes directly to cases, or moves first 
through a recording of ideal norms, will depend upon the nature of 
the culture. Some cultures produce the habit of thinking in terms 
of formal patterns; others do not. As Linton observed, Different 
cultures show a tremendous amount of difference in the degree to 
which their patterns arc consciously formalized. My experiences 
with Polynesians and Comanches illustrate this: Polynesians can 
give you practically an Emily Post statement of what proper be¬ 
havior should be on all occasions, whereas Comanches, when asked 
how they do anything immediately answer, ‘Well, that depends.’ 
They genuinely think of behavior as a range of unlimited, individ¬ 
ual, freedom of choice, although when you take a series of examples 
of behavior . . . you find actually quite a high degree of uniform¬ 
ity. But you have to check Comanche behavior to arrive at this.” ** 

In Polynesia and among the more elaborately organized African 
tribes, therefore, it might be more fruitful to get the ideal frame- 
w’ork and then to undertake to check it against the cases in fact. 
Among such peoples as the Comanches, Shoshones, and most North 
American Indian tribes there is little gain in spending more than 
the briefest of time in search for verbalized ideal norms. 

So far as a researcher’s informants are concerned, it is quite pos¬ 
sible, and sometimes indeed desirable, to pursue the inquiry en¬ 
tirely without any overt mention of law—especially if they have had 


*» Ralph Linton, comment on the paper by L. Hanks, Jr., “The Locus of Indi¬ 
vidual Differences in Certain Primitive Cultures,'* in Ctdmrt and Persontdity, ed. 
S. S. Sargent and M. W. Smith (New York, I949)> P- Sec al» Ralph Linton, 
The Stmdj of Man (New York, 1936). 
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some experience with imposed European law. The inquiry may 
start with a simple discussion of the fact that any nation or tribe 
has to deal with troubles among its people. People quarrel, get angry, 
feel someone else has done wrong, steal, injure, insult each other, 
perhaps kill. “Do you know any examples of these sorts of things?” 
“Well, tell me just what happened.” Accounts when once started 
are permitted to run their course uninterrupted. Statements arc 
never (well, hardly ever) overtly challenged. The usual ethnolo¬ 
gist’s practice of showing no emotion either of approval or disap¬ 
proval is adhered to as strictly as possible. Notes arc made as the 
discourse proceeds—unless, as among the Keresan Pueblos, this is 
out of the question. 

At the completion of the recital of the case a scries of questions is 
put first to elicit elaboration of important details, the fixing of dates 
and names, and the informant’s relation to the facts (whether first- 
or second-hand). The questioning then goes on to exploration of 
the informant’s attitudes with respect to the actions of the principles, 
their kin, and the public at large—and also as to “what ^e people 
had to say, or thought, about it.” Next, inquiry probes into reputed 
or imputed motivations: “Why did he do that?” And finally, in 
seeking after “felt norms,” hypothetical variations on the case may 
be posed to see what the informant thinks would have happened if 
certain conditions had been different or specific acts had occurred 
in a different way." The responses to these latter questions do not 
necessarily go into the ethnologist’s report of the case itself, but they 
are most useful in the process of analysis of cases and in rounding 
out the covert aspects of law. Usually one case leads to another, but 
always more cases of the same sort must be asked for—repeatedly. 
Quite obviously, it will never do to be satisfied with only one in¬ 
formant’s version of a case, wherefore cross-checking by means of 
inquiry with other informants is done as a matter of course, so that 
in the end as many accounts as it is possible to obtain are recorded. 

Analysis of the cases then reveals the recurrent lines of action that 
may be suted as “real” norms and whether there is a single norm 
or alternative norms for given situations. The degree and direction 
of variation and leeway may then be drawn. 

»» Cf. M. J. HefskoTits, "The Hypothetical Situation: A Technique of FieW 
Research," SoutAuvttfm fotmti of Aaliropology, 6:i-ao (i9So)> 
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Determination of the validity of the recorded cases poses problems 
that are not always amenable to easy solution. Even though cross* 
checking evokes consistent responses from a number of informants, 
there is the possibility that the informants may all unwittingly be 
recasting events in the mold of ideal norms. The actors “ought” to 
have behaved this way. Hence, expectancy may evoke a kind of 
socialized projection of the expected behavior with a resultant dis¬ 
placement of the real behavior. Testimonials or accounts of what 
took place must all go through the mediating effects of language; 
they must pass through the mind, where filtering out and injection 
both may occur. 

This problem, of course, obtrudes itself in every courtroom, and 
the potential unreliability of even the most sincerely offered evidence 
is axiomatic in legal psychology. In ethnological field work the dif¬ 
ficulties are decreased in situations in which the ethnologist is an 
on-the-spot observer. They are increased along with the danger of 
distortion when the ethnologist is working with reconstructions of 
events long past. In cither event, they are never absent. 

Unfortunately, we have not yet arrived at the state wherein we 
can make explicit the ways in which we think we recognize projec¬ 
tive recasting of the evidence in evaluating cases. In the gross, we 
take cognizance of the degree to which a culture sets up patterns of 
verbalization of norms. Where this tendency is strong, we arc more 
ready to increase the discount rate. We attempt to get a measure¬ 
ment of the degree of development of myth fantasy in the culture. 
The more there is of this, the greater the caution needed in accep¬ 
tance of case records. Conversely, the more prosaic and matter-of- 
fact the thought-patterns of a people, the safer we can feel with their 
law cases. 

So also, the relative degrees of status-determined differentials in 
social roles will be recognized as factors in projective recasting. The 
Yuroks of California believed with ironclad dogmatism that a bas¬ 
tard (in this culture, a person bom of a mother for whom no bride- 
price had been paid) was incapable of normal decency—that he was 
by nature an incorrigible delinquent. The likelihood of objectivity in 
any Yurok's account of such a person’s alleged delicts would ^en 
be rather slight. Or again, we run into such asseverations as Barton's; 
‘It is a general principle that true \adan^ang [men of the Ifugao 
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upper class] do not steal." ’* Or Mishkin’s to the opposite effect that 
the Kiowa dapom (the lowest of four distinct social classes), “would 
steal from their own kin. They were shiftless and lazy.” We 
would not challenge the validity of these generalizations as to the 
deportment of the Ifugao men-of-discinction as against the behavior 
of Kiowa bums, but it is certainly likely that the fact of a theft by a 
\adangyang runs a good chance of being overlooked or minimized 
in any native account, while anything that borders on theft on the 
part of a dapom b quite apt to be colored in the telling so that it is 
presented as theft. 

The relative explicitness of the informants as to name, place, and 
time is also a valuable key to validity. For example, one of my CO' 
manche incest cases was wholly ambiguous on these counts.** On 
return from the held, while engaged in working up the materials, 
suspicion of the validity of this case grew until I wrote to two 
Comanche informants asking for more particulars and whether they 
knew for certain that this case had actudly taken place. Their replies 
brought no further enlightenment on particulars, but two positive 
statements were forthoDming that this case had really happened. 
However, reading in American Indian mythology brought forth 
several almost identical stories among other Plains tribes where they 
were clearly recognized by informants as myths and not as cases. 
The ambiguity of the Comanche accounts was symptomatic. Where 
ambiguous "cases” have a wide distribution among a number of 
contiguous tribes, and where the cases all reveal internal similarity 
of exotic incidents, it is safe to throw them out as myth or legend. 

Another problem of validity turns on whether the trouble case 
involves men who arc tribal figures or just ordinary men. The tribal 
figure may tend to build into heroic legend or near-legend. Not so 
the litde man. The case of the ordinary man is less subject to glori¬ 
fication than that of the hero. The most obvious check, of course, 
is to measure the details of the heroic case against the prosaic. If 
they arc commensurate, it is unlikely that the cases involving heroes 
arc distorted. If they arc not commensurate it does not directly 

** Bonoo, Jfugao Laiv. p. 85. 

s* Bernard Mishkin, Rank, and Warfo’e Among the PUini InHant (Amencaa 
EtJinohgifal Society, Monograph 4, 1940)1 p< 

•• E, A. Hoebci, TAe Politick OrganiMotioo and LamMotys of the Comanche 
Indian! (Ameriaui Anthrepotogkal Association, Merooir 54, l94o)i P> tio. 



44 


THE LAW OF PRIMITIVE MAN 


follow that the hero’s actions are fictionally blown up. Outstanding 
men are outstanding because their actions are not those of the 
common run. But such cases call for careful scrutiny. It is here that 
inquiry into motivation is apt to be most useful. Informants are by 
this means induced to measure the purported performance against 
everyday expectancy—and incongruities are thrown into focus. 

Yet another caution must be stated with respect to the case of 
the Big Men. By the very reason of their special characters and so* 
cial status the litigious behavior of such personages does not give a 
full picture of law at large. Justice may wear a blindfold and every 
man be equal before the law, but in every society—primitive and 
civilized—personality and social status color and influence every 
legal situation. The field investigator must^ therefore^ consciously 
drive for a full body of cases involving the obscure and little-re¬ 
membered as well as those centering on chieftains and men of affairs. 

Finally, in the matter of assaying the worth of the individual 
report (aside from the general process of cross-checking a case by 
means of several independent reports of that particular case) there 
is the need to understand the personality of the individual informant. 

The known liar can readily be disposed of. The sycophant who 
wants to please the investigator for ego rewards or hard cash may 
be useful, but his “facts” must be charily handled. It is the weighing 
of the testimony of normal, well-integrated informants that raises 
subtler problems of discrimination. Perhaps the significance of this 
aspect of validation may be best shown by reprinting a fragment of 
what was written in TJte Cheyenne Way on the characters of two 
contrasting individual informants. 

Stump Horn was eighty-six when he was consulted. A careful, some¬ 
what conventional gentleman, an observer of all decencies—among them, 
truth. His accounts began always with the location of the camp and 
where it moved during the story. Twice he caught himself on a point 
of doubt and went out to check with “another old man," and found 
himself correct A number of times such consultation came before he 
spoke or before he suted inability to get the matter straight Pauses for 
pondering on a detail, to bring either the answer or a failure of it, made 
accurate notes easy on the writing hand: “He says he is sending his heart 
back over the years.” "He wants to let his mind go away to think on 
that" For three days Stump Horn would not address us with these ac¬ 
counts from the old days, but held his eagle-feather fen between his face 
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and us, and spoke to High Forehead. If noise or movement outside at' 
tracted his attention, he would lean forward to peer out the door, under 
the fan. There was a flat, disruptive silence, once, when a matter touch* 
ing religion had been mentioned. But later, having mentioned an oath 
himself, he let his “heart” go away to think, dropped the fan, and felt 
he might better talk out the rest of the matter, “so you could get it 
right.” If man can be accurate in the circumstances, Stump Horn was 
accurate. 

Calf Woman, though a most valuable informant, has her value in 
other characteristics. Eighty-five, the wife of a chief, an enthusiastic, 
gossipy raconteuse, a shrewd and strong-willed trader on those decencies 
which were to her only what they threatened in action or what they could 
be made to yield, Calf Woman’s memory was sharp for any weakness or 
any discomfiture of another which a long life of eager attention to such 
matters had yielded her. Her placing of cases was not in terms of the 
camp, but by what the women—^naming them—had said about it. Calf 
Woman had the skilled teller's nose for context and for the characteristic. 
Detail she may have added, and may have spiced; where that has oc¬ 
curred, detail was spiced and added not only for realistic effect, but by 
one who had sure knowledge of what effect was Cheyenne-realistic. 
When it was possible to check the story against another iriformant’s ver¬ 
sion, all relevant legal points of Calf Woman’s stories were corroborated, 
save this; that whatever in a Calf Woman story turns to the glory of 
Calf Woman is to be regarded with more than suspicion.*' 

With such checks as have been briefly stated above, cases may be 
distilled to an approximation of their true essence. Despite all care, 
however, it must be recognized that some residuum of non-fact will 
probably remain in most instances. It cannot be pretended that the 
cases are assuredly absolutely true. It can only be maintained that 
they come closer to the facts of life than do idealized norms and that 
they are more sharply discriminating and detailed than arc broad 
descriptive passages penned in conventional ethnologies. The case 
method is not the perfect method; it is, however, the most produc¬ 
tive and the most reliable method for getting sound raw materials. 
It is not an end in itself; the materials it harvests arc but the grist 
for the analytical mill of jurisprudence. "Cases arc of course them¬ 
selves no substitute for sound theory; but they are the writer’s and 
the reader’s only means for checking on the theorizing.” •• 

Llewellyn ind Hoebel, pp. 50-31. 
s* tM., p. 40. 
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Fundamental Legal Concepts as Applied in the 
Study of Primitive Law 


If there is law in primitive societies in the same sense as in ours, 
then the basic tools of the student of western jurisprudence, though 
originally designed to fit the needs of the student of a system of 
civilized law, should also, to some degree, serve the needs of the 
student of primitive law. The anthropologist may then find some 
of his tools for the study of primitive law ready-made and well 
designed in the fundamental legal concepts of modern jurisprudence. 
It will then behoove the anthropologist to attain the mastery of these 
fundamental tools to produce an ethnological jurisprudence that is 
sound and adequate in quantity and quality; and, what is more, the 
materials may then be communicated in a form that will be mean¬ 
ingful to the student of law. 

It is, of course, true that neither courts, nor lawyers, nor jurispru¬ 
dents have all of them bothered to reduce their technical concepts xo 
clear and basic fundamentals. For, as Karl Llewellyn so cogently put 
it, '^legal usage of technical words has sinned, and does still, in two 
respects; it is involved in ambiguity of two kinds: multiple senses 
of the same term, and terms too broad to be precise in application 
to the details of single disputes . . . No logician worth his salt 
would stand for it; no scientist would stand for it .'*' 

Yet it is a happy fact that the essential and fundamental legal 
concepts have been reduced to simplicity, precision, and universality 
in the system advanced by Wesley Newcombe Hohfeld.* Hohfeld, 
' K. N. Ucwellyn, TAt Bramble Burk (New York, 1930), p. 83. 

* W, N. Hohfeld, “Some Fuadamcoul Legal Conceptioai u Applied in JudicUt 
Reuoaiag,** Vtie Lam Jounud, 3:18 fF. (1913); "FundanKoul Legal Coacepdons as 
Applied ID Jadicial Reasoning,” Yale Law Jounal. 26:710 (1917). See also Hoh¬ 

feld, Tuniamentd Legal Ceneepriane at Applied in Judiei^ Reatotung and Other 
Legal Euays. 
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modified, provides at hand a set of accepted instruments which de¬ 
serve rigorous use in primitive jurisprudence.® 

Max Radio has observed that “a restated Hohfcldian analysis may 
safely discard a great many of the detailed terms that Hohfeld— 
rather tentatively—used, and even some which he apparendy re¬ 
garded as of high importance. We may even—in fact we must- 
reject some of the logical relationslups lie found in these terms.**® 
Corbin, Goebel, and others have independently reworked Hohfeld. 
A restatement of the Hohfeldian system formulated largely along the 
lines suggested by Radin is presented here for use in the analysis of 
primitive law. 

The fundamental premise of Hohfeld was that all legal relations 
arc between persons, or as put by Corbin, “There can be no such 
thing as a legal relation between a person and a thing." * A legal 
issue may be one that concerns the relations between two persons 
with respect to a thing; but the issue lies only in the relations be¬ 
tween the persons involved: “in each case one plaintiff, one de- 

* Profeuor Koc«urek, one ol Hd)feld*s &hirpest critics, wrote: "After Hohfeld'* 
death various attempts were made to nibject the Hohfeld formubtion to critical coo- 
siderattoR, and in one or two instances the critical findings were unfavorable. On the 
whole, however, the weight of opinion in America, artd perhaps, also, in England, 
accepts the Hohfeld formubtion as logically correct and as practicaily usefuL" “The 
Century of Analytic Jurispnidence Since John Ausda,” in Lam/: A Century oj Progrett, 
II, 195, 307. 

‘'Wth some varbtion in Krms Hohfeld’* analysis ha* found acceptance ... [it] 
has been taken over in the pending resutement of the bw by the Amerkao Law 
Institute." K. N. Llewellyn, "HohfcW, Wesley Ncwcombe," EttcydogaeJia of ike 
Social Seienees, VII, 40 O- 4 ^x* 

"It professes . . . and, I think, successfully—to be able to reduce any legal 
transaaion, however complicated, to its actual constituent elefflcnu or atoms.** Radin, 
“Restatement of Hohfeld," p. 1164. 

"One of the greatest messages which [Hohfeld] . . . gave to the legal profes¬ 
sion was this, that an adequate analytical }urisprudenoe is an absolutely indispensable 
tool in the equipment of the properly trained judge or bwycr—indispensable, that 
it, for the highest cffidcocy in the discharge of the daily duties of his {wofessioa." 
W. W. Cook, "Hohfeld’s Contributions to the Science of Law," Yale Law fottmal, 
26:721 (1919). "He demonstrated its utility by maay examples b'om the law of 
contracts, torts, agency, property, etc, showing how the courts are constantly con¬ 
fronted by the necessity of distinguishing between the eight coneepu and are all too 
often oonhised by the lack of cl«r concepts aad predse terminol^." Ibid., p. 739. 

* Radio, *‘Restatemeor of Hohfeld," p. 1163. For an excellent and the mo«t re¬ 
cent analyse of the Hohfcldian concepts see Stone, chap. v. 

* A. L. Corbin, "Legal Analysis and Terminology," Yde Lam foumal. 291165 
(19x9). 
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feodaac, one issue; one privilege or one right is all that needs exam¬ 
ination: the one relation between these two people.”* 

Thus every legal relation is bilateral, and there arc two sides to the 
coin in each of the four fundamental relations recognized in the 
Hohfcldian system. The basic concepts arc therefore eight and they 
pair off in four fundamental reciprocal relations as follows: 


Person A 


Person B 


I. Demand-right 

II. Privilege-right 

III. Power 



IV. Immunity 


Duty 

No-demand-right 

Liability 

No-power 


I. Demand-right means that A has a legal expectation that B shall 
behave in a certain way with respea to A. A can ask, “What must 
B do (or refrain from doing) for me?” A may evoke legal com¬ 
pulsion against B, if B fails to act in accordance with A’s demand- 
right. Thus, in debt, B must pay A $ 100 : this is A’s demand-right. 

Duty means that B must behave in a specific way with respect to 

A. B can ask, “What must I do (or refrain from doing) with respect 
to AP' Thus, in debt, B must pay A $ 100 : this is B’s duty. Or, A 
has a legal expectation that B refrain from assaulting A: this is A’s 
demand-right; B must refrain from assaulting A: this is B’s duty. 

II. Privilege-right means that A is free to behave in a certain man¬ 
ner with respea to B. A may ask, “What may I do without being 
subject to a legal penalty invoked by B?” Thus A is free, as against 

B, to sell his auto (to which he has clear title) to X, Y, or Z: this is 
A’s privilege-right. 

No’demand-right means that B has no legal redress if A behaves 
in a certain manner with respea to B. No duty is imposed on A to 
behave in a particular way toward B; hence B's relation is one of 
no^lemand-right as against A that A shall behave in that manner. 
Thus A is free, as against B to sell his auto (to which he has clear 
title) to X, Y, or Z; against this B has no^lcmand-right. 

III. Power means that A may voluntarily create a new legal rela¬ 
tion affecting B. A can ask, *lf I take this step, will it impose new 
duties on B and establish new demand-rights for me?" Thus, B 

* LlewcUfO, BremUe Busk, p. 86. 
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may make an offer of sale or contract to A. A, by acceptance, can 
close the contract. He has the power to establish the new legal rela¬ 
tion. B’s offer is merely B*s privilege-right. He is free to make it, 
but there is no power in the offer per $e. A can ignore it. B’s act 
does not create a new legal relation. But A’s acceptance does. 

Liability means that B is subject to a new l^al relation created 
by a voluntary act of A. Thus, if B makes an offer, A can effect the 
new legal relation by closing the contract: this is B’s liability. 

IV. Immunity means that A is not subject to B’s attempt volun¬ 
tarily to create a new legal relation affecting A. Thus, if B makes an 
offer, A is free to reject or ignore it as he wishes: this is A’s im¬ 
munity to the act of B. 

No-power means that B cannot by his own act create a new legal 
relation affecting A. If A rejects B’s offer, B can do nothing more: 
this is B’s no-power. 

Two of the relations, it should be noted at the outset, are positive 
(and active) and the other two are legally negative (and passive). 
The demand-right -<-duty and the power -* - >■ liability re¬ 

lations arc positive and active, and are enforced by means of legal 
sanctions, for they are imperative relations subject to the coercive 
authority of the courts or other legal authority. 

The privilege-right -<- *- no^emand-right and the immunity 

->- no-power relations arc, on the other hand, negative and 

passive. They arc not in themselves directly subjea to enforcement 
by legal means. Rather, they set the limits of the law’s activities, for 
they define the types of behavior that are outside the scope of law’s 
sphere of control and are not subject to the coercive authority of the 
courts or other legal authority. 

When the passive relations are called legal relations, it is only 
in the sense that legal systems make declaratory decisions as to 

which acts fall into the passive privilege-right -<-no-demand- 

right and the immunity -<-no-power relations. Because, un¬ 

der our prevailing system, the majority of such decisions are made by 
legal agencies, we are prone to call them "legal.” This leads to the 
common phrasing, “The law is that A can sell Blackacre to X, Y, 21.” 
A sharper phrasing would be, “The Law says that A may sell Black- 
acre to X, Y, or Z.” Or, better still, the statement should read, “The 
Law declares it is none of its concern if A sells Blackacre to X, Y, 
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Z.” When so put, it is easy to sec that the passive legal relations 
arc statements of “no-law.” 

In the study of primitive law it is especially important to recognize 
this equality, for it will help dispel the illusion that law and custom 
are one among primitives. In our legal system every demand-right 
that A has upon B is buttressed by accompanying demand-rights 
upon courts that they compel B to perform his duty. In primitive 
society it may also be that there arc courts upon which A may have 
demand-rights in the event another person violates his legal rights, 
as is the case when a system of public law exists. But more com¬ 
monly, there arc no formal courts and no specialized law-enforcing 
agents. It will frequently happen that the aggrieved person himself, 
or his kinsmen, must enforce the individual’s demand-rights. If they 
do this in a socially recognized and generally accepted manner, they 
have the privilege-right to apply the regular legal sanctions. The 
outstanding difference, then, is this: in our system, a failure to meet 
a demand-right by one party engenders a scries of further demand- 
rights by the aggrieved on ie courts and law-enforcing agents that 
they compel performance, exact damages or impose penalties; in 
primitive systems of private law, a failure to meet a demand-right 
by one party engenders a privilege-right in the aggrieved party and 
his kinsmen to compel performance, exact damages, or impose 
penalties, in a regularized manner. 

For primitive law, especially, but also of valid importance for 
general jurisprudence, there is an additional point which ought to 
be added to the Hohfcldian doctrine. In any society one may expect 
to find a series of subgroups which taken together constitute the 
social whole. Every one of these subgroups will have its own code 
of standards and norms for its own members. Some of these stand¬ 
ards may have a genuinely imperative quality for the membership 
of the subgroup. They will, then, on the level of that subgroup have 
a quality which is significantly similar to the "legal.” Many social 
problems arise from the fact that the individual is at one and the 
same time a member of a number of subgroups and of the social 
whole, and his legal relations on the separate levels of the several 
orders may be in sharp conflict. To unravel any social (and legal) 
situation, the analyst must be consistently aware of the possibilities 
of inconsistency between the legal relations on the law level and 
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social codes on the subgroup levels. A religious a)nscicnuous objec* 
tor whose cult is not recognized by the Selective Service Administra¬ 
tion may well illustrate the conflict of duties (in the Hohfeldiao 
sense) imposed by the legal as against the religious imperatives. 
Analogue after analogue will confront the investigator of primitive 
peoples. Even within a supposedly well-ordered and consistent 
civilized legal scheme the same pluralism is at work. When Hohfeld, 
as Seagle said> annihilated the classic theory that there was no con¬ 
flict between law and equity, he brilliantly demonstrated the strong 
disharmony that characterized two levels of law within the larger 
socio-legal system.' 

The most effective test of the usefulness of the Hohfeldian funda¬ 
mental legal concepts would be to apply the system to the analysis 
of the most vexatious prdilems of primitive law. A good problem 
would be that of drawing the real shape of institutions said to be 
“communistic” as against “private,” or “corporeal” as against “in¬ 
corporeal.” These simple, dl-embracing concepts arc not funda¬ 
mentals in themselves and they easily become unsatisfactory 
substitutes for dear analysis of die ofttimes complex niceties of 
primitive legal institutions. Much acrimonious argumentation can 
be made unnecessary by accurate and precise analysis, leaving the 
catchall labels, which have no place in the social sdence of compara¬ 
tive jurisprudence, to the political protagonist. 

To this end, materials from the Yurok Indians of northern Cali¬ 
fornia may be scrutinized with profit. The Yuroks arc well known 
etbnologic^ly by virtue of the published works of Professor Kroeber, 
whose writings also include some brief formal statements of Yurok 
law.' 

The Yuroks live along the lower reaches of the Klamath River 
and the adjacent shores of the Pacific Coast where they once sub¬ 
sisted as a primitive fishing and food-gathering people. TTicir world 
was a precise little affair, a nicely knit cocoon which hemmed the 
Yuroks within the confines of their river valley and a short stretch 

^ Seagle, Quett for Lam, p. 400, n. 23. 

• A. L. Krod>er, Handbook of the Indians of Califomia (Bureau of American 
Ethnology, Bulletin 78, 1915), pp- ao£f. “Yurok Law,'* pp. 511-516. See also W. 
Goldschmidt, "Ethka and the Structure of Society: An Ethnological Contribution to 
the Sociology of Knowledge," American Anthropologist, 53 ! 5 ® 6-534 (1951)1 for a 
penetrating comparison of Western European and Yurok sodal ethics. 
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of the sea coast. They held a dogma that the mountain ranges 
forming the boundaries of the Yurok country delimit the existent 
world; and within their known country they dcHned all identifiable 
geographical places with names and attributes according to a tradi¬ 
tional pattern. This is but one phase of a marked conservativc- 
mindedness and interest in status definition of all things and per¬ 
sons. It may be expected, in view of their marked concern with 
personal status, that although the Yuroks had no formal govern¬ 
ment, they nevertheless exhibited a welter of legal relationships in 
the realm of personal law. 

Wealth, its accumulation and display, was an interest of the great¬ 
est vitality for these people; tokens of wealth were strings of denta- 
lium shell, woodpecker scalps, and large ceremonial obsidian blades. 
Symbolic wealth was found in consumable goods as well, but pres¬ 
tige came from goods of large nonutilitarian worth. Property was 
therefore of extreme importance as an instrument for the mainte¬ 
nance of personal status and prestige. 

In this setting every person, except bastards and slaves, had a full 
quiver of demand-rights, privilege-rights, powers, and immunities 
which he could fit to his litigious bow on the slightest provocation. 
Although there was no specialized law-enforcing personnel among 
the Yuroks, there was nevertheless a regularized procedural tech¬ 
nique for enforcing conformance to the accepted legal standards 
through the imposition and collection of damages, or by the inflic¬ 
tion of bodily injury-even death—to the offender. As Kroeber has 
rightly observed, “In the last analysis, violence to the body is the 
legal force.’* * It was up to the aggrieved and his kinsmen to institute 
the proceedings, as is usual in the private law of primitives, but they 
did not themselves, in the case of the Yuroks, arraign the offender 
or determine the extent of the damages to be assessed. This was done 
by the informal court of go-betweens, or “crossers,” who were chosen 
from among nonrelatives living in different communities than those 
occupied by parties to the litigation. The plaintiff named two to 
four such persons, and the defendant did likewise. Whatever these 
men decided was to be the judgment in the case. The crossers ob- 

* In a diicuuwo of Yurok culture aod personality before the jolat wminar (psy¬ 
chology aod anthropology) on “Psychological Approaches to Culture** hdd at the 
University of CaUfomia, Berkeley, m the qsriog of 194?. 
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tained evidence from the disputants and any other available sources; 
they conferred among themselves and with the litigants as to what 
rules of substantive law might apply to the case in hand. They then 
arrived at a verdict and, if they found the defendant guilty, declared 
an explicit judgment against him. When the crossers thus found 
against the defendant, they sustained the plainti^s claim as a valid 
demand-right, for the defendant had been found derelict in his 
duty; the judgment assessed the customary damages against him, 
which he had to pay over to the plaintitf. In default, the defendant 
normally became the plaintiffs debtor-slave; otherwise, his execution 
by the plaintiff and his kin was warranted, although there was risk 
of engendering feud in this kind of action even though public opin¬ 
ion supported the plaintiff. Each litigant paid his crossers with a 
dentalium shell, symbolically known as “his moccasin” in literal 
compensation for the footwork involved in adjudicating the case. 

In fixing damages, the crossers were guided by well-established 
principles of value. Except for die bastards and slaves, who had no 
legal rights, every person possessed a fixed and immutable wergild, 
every material object its fixed worth, determined by what had been 
paid for it in previous economic transactions, and every intangible 
property-right its customarily recognized valuation. Bride-purchase, 
which alone made a marriage valid, determined wergild, for the 
laga of a person was equivalent to the price one’s father had paid 
for one’s mother. Bastards had no wergild for the simple reason that 
no bride-price had ever been paid for their mothers. In consequence, 
they had no legal status. This fact was true in theory and in prac¬ 
tice, for such persona had no father’s kin to support them, while 
their mother’s kin were ashamed to come forward on their behalf. 
In addition to being legally without laga, they were social pariahs, 
living affronts to all Yurok sensibilities, and they were ther^ore in 
the unenviable position of scapegoats. 

Injury to the person was scaled in accordance with the seriousness 
of the trespass and the wergild evaluation of the aggrieved. Legal 
relations of many interesting sorts entered into the Yurok law of 
persons. A few examples put into Hohfeldian terms will be to the 
point.*® 

»» All the Yurok cut materials to follow were presented by Professor Kroeber 
in hit duoustoo of Yurok culture before the seminar mendooed in note 9. 
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The first case arises out of the broad conception of responsibility 
held by the Yuroks and is related to the fact that locations which 
arc most favorable as fishing sites along the banks of the Klamath 
river were subject to private ownership. The holder of the hereditary 
tide to a fishing spot enjoyed, as against any other person, the de- 
mand*right to exclusive use of the lotion. He possessed the power, 
however, to extend a temporary privilege-right to any second party 
to fish in his private locus. Extension of sudi a privilege-right to a 
stranger carried with it a duty on the part of the owner to sec that 
DO injury befell his guest. Failure to do so was held by the Yuroks 
to be a fault of the owner; should the guest have the misfortune to 
slip on a rock while fishing from his host’s territory, suffering injury 
thereby, he had a legitimate demand-right for damages against his 
host arising out of his original demand-right that the owner protect 
him from injury. 

In a similar vein, Kroeber recorded a case in which a visitor to 
three brothers went sea-lion hunting while he was yet their guest. 
The venture ended disastrously; he drowned. The dead man's kin 
demanded damages equivalent to full wergild. The three brothers 
denied any substantive validity in the claim, refusing thereby to 
acknowledge a duty. The kinsmen then initiated action, and crossers 
were selected to take testimony, state the law, and give judgment. 
Testimony adduced evidence that the brothers had invited the de¬ 
ceased to stay overnight with them. In Yurok law this imposed a 
duty to safeguard the well-being of their guest. It was further es¬ 
tablished that the drowning occurred offshore from the very beach 
that was privately owned by the three brothers. This was held to 
impose a parallel duty to safeguard the guest. The brothers were 
judged responsible and derelict in their duties on these two counts, 
and the crossers awarded full wergild to the kin of the d^eased. 

Land ownership involved not only powers and privilege-rights 
for the title holder, but unique and interesting duties as well. An¬ 
other case, recorded by Kroeber as having occurred some ninety 
years ago, reveals further aspeas of Yurok legal relations with re¬ 
spect to property. In this instance, the family of which M-was 

headman did not own the beach as such but possessed a long- 
established demand-right that the flippers of all sea lions caught 
along the Pacific coast for a distance of about four miles in either 
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direction from its settlement be yielded to it A hunter, named 

L-, disregarded his duty in this respert on several occasions. 

M-, instead of taking legal steps, brooded, and finally assaulted 

the father of L-, wounding him with an arrow. The family of 

L-took action for assault-damages. Crossers handled the case in 

the regular manner. Their verdict was that the damages sustained 
by virtue of the wounding were slightly less than the damages aris¬ 
ing from the violation of the M-family’s demand-right for the 

sea-lion flippers. Ergo, the L-family’s claim was nullified. The 

affair was thus presumed to be equitably settled; but, though the 
claims were adjudicated, the sense of grievance was not washed out. 

So, L-nursed his sense of grievance, and, two days after the legal 

settlement, he cursed M-. To lay a curse without legal justifica¬ 
tion is a violation of duty in Yurok law. On this foundation M- 

entered a claim for damages against L-for violation of his duty 

to refrain from cursing. Crossers were at work on the case when 

hotheaded relatives of M-killed L-. They were terribly in the 

wrong here, for they simultaneously disregarded due process and 
applied a penalty that was overstrong, going beyond privilege-right. 

When the sister of L-^retaliated by cursing the killers, it was her 

privilege-right to do so. But with greater effect L-’s mother en¬ 

tered a claim to have the hereditary demand-right for the sea-lion 
flippers transferred to her as equivalent to her son’s wergild. She 
won the award.'* 

The examples thus far presented show two things. First, that the 
presentation of primitive material by way of the Hohfcldian con¬ 
cepts is feasible. Second, and better, that such presentation sharpens 
perception of the cases, the issues, and their more precise bearings 
and limits in law. 

The demonstration of a third point may now be attempted: that 
unnecessary controversy and confusion engendered by the use of 
labels whidi are overbroad and inapplicable may be avoided by sub¬ 
stitution of Hohfeldian analysis. 

One of the fields of skirmish between the collectivist and the in- 
dividualistically-minded anthropologist has been the identification of 

Lot Kcounti of this case are given in R. SpoR and A. L. Kroeber, 

ytirol( Nvtmum (Universitr of California Publications in Americaa Archaeology and 
Ethnology, voL 35, 1943)1 pp- i 8 a-i 99 * 
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ceruin primitive property forms as either "private” or "communal.” 
Legal writers have also entered the fray, as in the instance of Wih 
liam Seagle, who castigated Bronislaw Malinowski with the asser¬ 
tion that Malinowski was guilty of attacking primitive communism 
"with evidence from a communistic people,” ” because Malinowski 
undertook to demonstrate that canoe ownership in Melanesia is not 
the subject of common ownership, as had been maintained by the 
English anthropologist, W. H. R. Rivers.^* Malinowski had gone to 
great lengths to show that Trobriand canoe ownership, as an ex- 
empliHcaiion of Melanesian practices, is not communism but an 
intricate complex of individual “duties, privileges and benefits.” “ 
Malinowski was wholly right in his conclusions that "ownership 
. .. can be defined neither by such words as ‘communism,’ nor 
‘individualism,’ nor by reference to ‘joint-stock company’ system or 
‘personal enterprise,’ but by the concrete facts and conditions of use. 
It is the sum of duties, privileges and mutualities which bind the 
joint owners to the object and to each other.” “ In this he is very 
close to the Hohfeldian type of thinking and terminology. It seems 
likely that if his case had been put explicitly in Hohfeldian terms, 
his comprehensive grasp of the nature of property forms in primitive 
Melanesian society could not have been grossly misconstrued, espe¬ 
cially not by a student of law. For if a complex legal and social in¬ 
stitution is reduced in clarity to its fundamental components, the 
vagary of gross catchall concepts is banished. Confusion and useless 
argumentation go out with the catchalls, for it is in the periphery of 
their fuzzy boundaries that all the fighting occurs. 

Thus, if further consideration is given to the Yurok materials, 
the question of canoe ownership among these people is also best 
handled without reference to communism or private property. A 
Yurok boat-owner nominally "owned” his boat, but "ownership,” as 

always, was a compound especially of demand-right -«-duty 

and privilege-right ■< — —'-»■ no-demand-right relations. The "owner” 
had a series of demand-rights against any other person that such 
other person must not molest or damage his boat. He had the 

Seagle, Qutn for Law, p. 53. 

** W. H. R. Rircn, Stxial Organaatioa (New York, 1924), pp. 106-X07. 

Malioowaki, Crime and Custom in Saaage Society, pp. 17-ai. 

»» ttid., pp. 20-az. 
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privilege-right against any other person to use it upon the public 
waters, and a general immunity from obligation by way of mere 
offers to buy. In addition, he had the power to sell or b«tovv it as 
a gift. These are all marks of private ownership. (Such an immunity, 
however, is not enjoyed in every primitive culture, especially where 
exchange operates chiefly by “gift” and "return-gift.”) *• Yet he was 
also subject to a scries of wcII-recognizcd duties which certainly 
limited his exclusive prerogative over the object. For one thing, he 
was under a duty to respond to the demand-right of any cross-coun¬ 
try traveler upon a canoe-owner to ferry him across a river when 
called upon. Failure to do so gave rise to a demand-right for dam¬ 
ages on the part of the traveler equal to one dentalium shell. How¬ 
ever, in balance with this duty of the canoe-owner he enjoyed a 
demand-right against the traveler for any injury he (the canoe 
owner) sobered in consequence of service rendered. A ^at-owner 
whose house caught fire and burned while he was engaged in ferry¬ 
ing a passenger enjoyed a demand-right for full damages by his 
passenger on the presumption that he could have brought the fire 
under control if he had not been engaged on the river. 

Analysis of these examples from primitive societies leads to con¬ 
currence with Cook’s formulation of the nature of ownership as 
based on Roman and Anglo-American law which seems aptly tail¬ 
ored to suit the data just analyzed: 

The assertion that a person owns an object is a summary way of stat¬ 
ing that he has an exc^ingly complex aggregate of legal rights which 
relate to the object, and indirectly that all the facts necessary to give him 
these rights exist This may be expressed by saying that the word owner¬ 
ship denotes such an aggregate of rights and connotes the existence of 
the facts which give rise to the rights. When the aggregate of rights 
denoted by ownership is analyzed, it is found to consist not only of an 
indefinite number of rights in the strict sense or claims available against 
an indefinite number of persons, each of whom is under a corresponding 
duty, but also of a large and indefinite number of privileges, powers and 
immunities, in the senses in which these terms are employed in the 
system of Hohfeld. The number of such claims, privileges, powers and 
immunities changes constantly as persons arc born, become old enough 

See H. N. Wardle, “Gifo, Primitive," EncfelofaeiU of Mr SoeiA Saeneti, 

VI (193O. p- 657- 
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to owe legal duties and die; they may vary also with the occurrence of 
other events.” 

The anthropologist must perforce agree with the Hohfcldian view 
that the object is of less significance in "property” than is the net- 
work of legal relations which determine and prescribe permissible 
behavior with respect to that object. Property in its full sense is a 
web of social relations with respect to the utilization of some object 
(material or nonmaterial) in which a person or group is tacitly or 
explicitly recognized as holding quasi-cxclusive and limiting de- 
mand-rights, privilege-rights, powers, and immunities in relation to 
that object. 

Thus there are two essential aspects of property: (i) the object, 
( 2 ) the web of social relations, which establishes a limiting and de- 
imed relationship between persons and the object. 

This limiting relationship is traditionally referred to by orthodox 
lawyers and economists as an exclusive right of use,^* but modern 
economists and most legal thinkers today recognize that plenary 
control over any object of property is relative, and that the so-called 
exclusive right of control is at best a quasi-cxclusive right, always 
limited by implicit, customary claims and restraints imposed upon 
the property owner by others. Even when there appear to be no 
explicit legal limitations upon the use and disposition of a person’s 
objea of property this is true. 

Even though the individual may create or acquire the object of 
property through his own efforts, it is society and not the individual 
which creates the circumstances that make property out of it. For 
although an individual may be the possessor of some valued object, 
some res nuUtus that he has picked up, occupied, or created, that 
object does not become property until the members of the society 
at large agree, tacitly or explicitly, to bestow the property attribute 
upon the object by regulating their behavior with respect to it in 
a self-limiting manner. They recognize a special status ** in the 
owner with respect to the object in question. 

W. W. Cook, “Ownership and Fostession,** EneyAopacHa of tkt Sotiol Set- 
tncet, XI (1933). p* 5 **- 

E.g^ T. E. Holland, Tkc Elements of JnritpniJeiiee, 8th ed. (New York, 
1896), p. 180, “It U usually defined as a plenary control over an object.** 

** Linton, CulltvA Bael^ffvuni of Pertendity, p. 76: *The plaM in a particular 
system which a certain individual occupies at a particular amc.** 
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Put in the terminology of social psycholog)' the object of property 
stimulates a special complex of behavior on the part of nonowners 
and owner. The roles “ of the property holder and nonholder of the 
same object of property arc culturally determined. 

Thus, where Cairns puts it that “the property relation is triadic: 
A owns B against C, where C represents all other individuals," a 
social anthropologist would phrase it; “The status and roles of A 
with respect to B are distinct and special, as against the status and 
roles of C with respect to B, where B represents the object of prop¬ 
erty and C represents all other individuals.” ■* 

This conception of property will help clarify inheritance—which 
is then to be seen not as a transference of possession, or of title after 
death, but as a transference of status from a deceased person to his 
successor. A. R. Radcliffc-Brown, in his survey of patrilineal and 
matrilineal succession in primitive society, came close to the realiza¬ 
tion of this fact when he concluded that inheritance tends to run 
down the paternal line in societies that organize the kinsmen into 
paternal lineages or clans, while in those societies that organize kins¬ 
men into maternal lineages or clans property tends to run down the 
maternal line. Specifically, “in general, though there are a few ex¬ 
ceptions, transmission of property follows the same line as docs 
transmission of status.” ” What Radcliffc-Brown failed to sec, al¬ 
though he came so close to it, is that transmission of property iV 
transmission of status. It follows that if most statuses are transmitted 
through one kind of unilateral kin group, property status will also 
devolve in the same way. It also follows that a close correlation be¬ 
tween social organization and transmission of property status is to 
be expected. 

Thus a social anthropological approach to property as a social in¬ 
stitution leads us to the position where we look upon inheritance 
not as “the entry of living persons into the possession of dead per¬ 
sons* property,’* ” or even as “succession to all the rights of the dc- 

** fbii., p. 77: ‘The nun total o£ culture pattern} associated with a particular 
sutui.” 

H. Cairns, Lew and the Soe/al Seieneet (New York, 1935}, p. 59. 

** A. R. Radcliffc-Brown, “Patrilineal and MatrUuieal Succession," Iowa Law 
Review, 10:297 (1935). 

** G. D. H. Cole, “Inheritance," BneyelopaeJie of the SeeiJ Seiaaect, Vm 
(1933). p. 35 - 
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ceased,” ’* but rather as the transference of statuses from the dead 
to the living with respect to specific property objects that involve 
not only “an indefinite number of rights in the strict sense of claiiiis 
available against an indefinite number of persons, each of whom is 
under a corresponding duty, but also a large and indefimte number 
of privileges, powers and immunities.” 

With such conceptions in mind it is not difiBcult to deal with the 
question of the existence of incorporeal property in primitive so¬ 
ciety, as well as tangible chatteb. This subject first received an¬ 
thropological attention in the writings of R. H. Lowie, who contends 
that the widely-held notion of legal historians that ideas of^ incor¬ 
poreal property are limited to modern law systems because primitive 
people lack the mental sophistication necessary for so abstract a con¬ 
ception is false.** 

Professor Lowicb interpretation of certain primitive data as evi¬ 
dence of the existence of incorporeal property rights arnong primi¬ 
tives has been sharply challenged by Seagle, who denies^ that the 
incorporeal rights of primitives arc property in any sense. “The con¬ 
cept of ‘possession’ rather than ownership is far more suitable in 
describing the primitive institution.” Incorporeal righw arc not 
property, he holds, because they arc no more than extensions of the 
person; they arc a part of the person and hence cannot be properties 
in the legal sense. On these grounds, Seagle contends, “It remains 
true to say that early law is hostile to incorporeal rights.” ** 

The Hohfcldian analysis may be effectively applied as a precipi¬ 
tant for these muddy waters. Taking the concept of ownership made 
explicit in the words of Cook, may we not usefully say that we have 
property when any object, tangible or intangible, is the subject of 
ownership? Now pick up the examples of incorporeal property ad¬ 
vanced by Lowie and see if they may be properly treated as objects 
of ownership. 

An Andaman Islander composes a song for the occasion of a tribal 
gathering—a song that is received with applause. Irrespective of its 
popubrity, we arc told that no one dares sing it except the composer 

** Boume/$ Luv Dieiiorury, ed. W. E. Baldwin (Clevelind, 1934 ). P- 549 - 
»* R. H. Lowie, •‘Incorporeal Property in Primitive Society," Yale law fwrtul, 
37 ! 55 »- 5^3 Primitive Soeiety (New York, 19*0), pp. a 35 -a 43 * 

»• Seagle, Quest for Lew, pp. 50 - 54 - 
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himself.*^ Unfortunately, we are not told what happens if someone 
does presume to sing the song of another, and, in consequence, it is 
impossible to know on just what level of social control the incor¬ 
poreal right to songs among the Andamanese exists. 

Among the further examples set forth by Professor Lewie is the 
private ownership of incantations, prayers, and magical formulas. 
Verbal patterns of supernatural importance are often subject to sale 
and gift among primitives. The owner in some of the instances cited 
may completely alienate his property, or he may sell or give no more 
chan a limited interest in it, retaining the right to use the song or 
formula while extending a similar right to the redpienc. 

So long, of course, as any other aspects there may be are not art!- 
Bcially eliminated from notice, there is no evidence at hand of any 
legal procedures for setting a legal claim against usurpers of incor¬ 
poreal property rights of the order just described. There is no evi¬ 
dence that damages are claimed or that punitive penalties may be 
imposed by the aggrieved or that they are ever the subject of litiga¬ 
tion in primitive courts of law. On this point, however, the negative 
evidence is hardly impressive, unless such evidence has first been 
expressly sought, because the litde extant data concerning the actual 
subjects of litigation in primitive disputes have to dace for the most 
part been culled without special inquiry. What we do learn and 
know is that trespass on these incorporeal rights of a supernatural 
nature brings supernatural punishments in its train. The sanctions 
protecting Aesc forms of rights arc apparently magico-religious ra¬ 
ther than strictly legal Yet the beauty of Hohfcldian analysis is that 
the Hohfcldian relationships can be used to make other-than-legal 
social relationships clear. 

Thus, consider the case of a Plains Indian visionary who had 
fasted and sought supernatural power. A bear appeared to him in a 
dream; it spoke to him and taught him four new songs. It also in¬ 
structed him in the preparation of a rawhide shield to be painted 
with a bear symbol and other devices. The bear in the vision also 
instructed his tutelary that the shield would provide immunity in 
battle if the four songs were sung before an engagement began. The 
visionary made a shield as instructed; he sang the songs; his com¬ 
rades heard the words; and he deliberately exposed himself to the 

Sf Lowk, Primitivt Society, p. 136. 
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missiles of the enemy, coming through unscathed. The value of the 
shield and the songs was publicly and pragmatically demonstrated. 
The shield, as Professor Lowic has made clear, was a material ob* 
jeet which was clearly personal property. But the shield as such, in 
the culture of the Plains Indians, was of little value. What was of 
value in conjunction with the shield were the songs and the mystic 
power which the two engendered together. The incorporeal prop¬ 
erty was the thing of worth. 

The complex of shield, song, and power could be transferred as a 
gift to son, nephew, brother, or friend. Or this same complex could 
be sold in a commercial transaction which had the qualities of con¬ 
tractual sale. In cither case, the recipient could use the complex, if 
he had properly acquired the rights through regularized transfer, but 
not otherwise. The consequence of unauthorized use of the shield 
and songs was that the usurper would most certainly be killed by 
enemy missiles, due to the punitive acdon of the supernatural power. 
But there is no reason to believe that the true owner could not re¬ 
cover the shield, if it had been stolen, and with it his enjoyment of 
the songs. 

In Hohfcldian terms, all this meant simply that the owner of a 
vision complex could sing its songs and possess its distinctive para¬ 
phernalia, and others could not: this was his demand-right as 
against any other person. From the standpoint of other warriors in 
i& tribe it meant that A alone could sing its songs and possess its 
distinctive paraphernalia, and B (or any other person) could not: 
this was the duty of every B. But B’s duty is not shown to give 
grounds for a legal claim on A’s part in the event of violation; 
rather, B’s duty existed with respect to the supernatural order and 
perhaps not with respect to the legal order. 

This form of statement assumes the supernatural powers to be 
no part of the legal order. But the fact in many primitive cultures is 
that they can more properly be viewed as sanctioning officials, oper¬ 
ating, so to speak, in “equity” when the “common law” of the secular 
gives no remedy, or even is supposed not to. If we go further, it 
may be said that A could give away the entire complex: this was 
A’s privilege-right. Suppose A was free, as against his family, to give 
it to a nonrelativc; his son X, could not prevent him from so doing: 
this was X’s no-power. Suppose B offered to give three horses for 
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the complex. A could close the deal: this was A’s power. Again, 
suppose B offered to give three horses for the complex. A could 
reject the offer: this was A’s immunity. Or, again with respect to this 
offer and A’s rejection of it; this was B’s no*powcr. But in some cul¬ 
tures (e.g., the Cheyenne) A could not well be said to be free to 
reject the offer. In such a culture A holds the complex with power 
in various other persons to force him to alienation by such an offer. 
His “ownership” is accompanied by liabilities to involuntary aliena¬ 
tion. 

Do we not have here a sufficiently large aggregate of rights de¬ 
noted by ownership “[which consists] not only of an indefinite 
number of rights in the strict sense or claims available against an 
indefinite number of persons, each of whom is under a correspond¬ 
ing duty, but also a large and indefinite number of privileges, pow¬ 
ers and immunities . . .,” so that one may properly speak of in¬ 
corporeal property in these matters ? 

An Hol^eldian analysis makes this unambiguously clear. Because 
Hohfeld’s fundamental concepts fit not only the fundamental legal 
relations, but also the fundamentals of any complex of normative or 
imperative social reciprocity. Thus, even were we to grant that a 
social relation must be recognized by courts and enforced by po¬ 
litical agents to be legal, even though we were to accept the idea 
that social relations enforced by supernatural sanctions are not pri¬ 
marily legal, the Hohfeldian system may still effect a useful analysis 
of such an othcr-than-legal complex as incorporeal property among 
primitives. Above all, “thinking thus, in nicer terms, with nicer tools 
of thought, you pull the issue into clarity . . . unambiguously, be¬ 
cause your terms are not ambiguous.” “ 

LtewelljrQ, Branthte Btuh, p. 88. 
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The Eskimo: Rudimentary Law in a 
Primitive Anarchy 


Although we speak and write o£ “the Eskimos,** there is no £$• 
kimo trilM. The 20,000 or so Eskimos are thinly spread in Arctic 
isolation along the northern maritime fringe of North America, 
western and eastern Greenland—a distance of some six thousand 
miles from the handful of Siberian Eskimos to the setdements of 
East Greenland. Population density varies of necessity from esti* 
mated ratios of from sixty-five to two hundred square miles of ter¬ 
ritory per person. Settlements are far apart. Thus, although the 
Eskimo is highly mobile and ordinarily travels many miles in his 
annual cycle of hunting and visiting, contacts between local groups 
are fleeting and temporary. No superstructure of social organization 
embracing several local groups has ever come into being. 

The size of the local group, or village community, is so small that 
rarely does the explorer or whaler find more than a hundred per¬ 
sons in a single community. The primitive Eskimo local group is, 
therefore, a peculiarly small and intimate face-to-face aggregation. 
Only when an Eskimo travels across the snow and tundra, or by 
sea, to visit another community, does he enter into secondary group 
relationships. 

An ordinary Eskimo local group is made up of more or less than 
a dozen somewhat interrelated families. Kinship, except within very 
close degrees, is not emphasized, and as a result there is but little 
institutionalization of the extended family, and that along bilateral 
lines. So far as soda! organization is concerned, this makes the 
Eskimos one of the most genuinely primitive groups known to an¬ 
thropologists. Winter houses are usually multiple-family dwellings. 
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it is true, but within each household each conjugal family is auton¬ 
omous. The various families may be closely related to each other, 
but often they are not—for friends may hole up together on the 
basis of mere personal preference. The lineage and the clan arc 
conspicuous only in their absence. Thus, although kinship is not 
ignored, it is not the basic principle in the organization and integra¬ 
tion of the local group, for the group is also defined by locality, and 
this is recognized by the Eskimos themselves, who designate each 
local group by a place name followed by the sufiix, -miut, meaning, 
"people of,” as in the case of the Kuskokwigmiut on the lower 
reaches of the Kuskokwim River. 

The technological and hunting proficiency of the Eskimos have 
long excited the admiration of those who have visited them. Equally 
remarkable in the eyes of the anthropologist is the high degree of 
uniformity of their culture and language. Rasmussen, who spoke 
the Greenland Eskimo dialect, was able to communicate with all the 
Eskimos he met in his memorable trek across the rim of Canada 
to Siberia.^ 

Regional variations do exist in the Eskimo ways of life and be¬ 
liefs, however. In southwest Alaska, for instance, social forms have 
been noticeably influenced by the impress of the highly elaborate 
Indian cultures of the Northwest Coast of British Columbia and 
probably also directly from northeast Asia.* Consequently, rather 
than the law of any particular Eskimo local group, a generalized 
analysis is forced upon us by the scarcity of adequate materials from 
any single Eskimo group or even region. Where significant regional 
variations arc known to occur, they will be noted, however; and 
specific examples will be ascribed to the local groups from which 
they are drawn. 

^ simple is the social life of the Eskimo, and so rudimentary his 
legal institutions, that the basic premises of his culture translatable 
into jural postulates are few. Naturally, none of these postulates 
have been explicidy formulated by the Eskimos themselves—^for that 
is not their way of thought. On the contrary, as the Iglulik Eskimo, 
Orulo, irritably remonstrated to Knud Rasmussen’s persistent ques- 

^ Knod Ritmutseo, Aerou Arctic America (New York, 1917). 

s Cf. Margaret Lands, Atatl(an Ceremoaial Orgamxatiou (American Ethnological 
Sodecf, Monograph 10, 1947). 
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tioning, “Too much thought only leads to trouble . . . We Eskimos 
do not concern ourselves with solving all riddles. We repeat the old 
stories in the way they were told to us and with the words wc our¬ 
selves remember . . . You always want these supernatural things to 
make sense, but we do not bother about that. We are content not 
to understand.** * Nevertheless, although the Eskimo docs not sub¬ 
ject himself to self-analysis, nor consciously try to formulate a logi¬ 
cally consistent system of social behavior, his system does make 
sense in terms of its own premises—premises that may be extracted 
from what has been reported of his beliefs and practices by numer¬ 
ous observers and formulated as they are here. 

The underlying postulates of jural signihcance in Eskimo culture 
are the following: 

Postulate I. Spirit beings, and all animals by virtue of possessing 
souls, have emotional intelligence similar to that of man. 
Corollary i. Certain acts are pleasing to them; others arouse their ire. 
Postulate II. Man in important aspects of life is subordinate to the 
wills of animal souls and spirit beings. 

Corollary i. When displeased or angered by human acts they with¬ 
hold desired things or set loose evil forces. 

Postulate III. Life is hard and the margin of safety small. 

Corollary i. Unproductive members of society cannot be supported. 
Postulate IV. All natural resources are free or common goc^s. 
Postulate V. It is necessary to keep all instruments of production 
(hunting equipment, etc.) in ^cctive use as much of the time 
as is possible. 

Corollary i. Private property is subject to use claims by others than 
its owners. 

Corollary a. No man may own more capital goods than he can him¬ 
self utilize. 

Postulate VI. The self must find its realization through action. 
Corollary i. The individual must be left free to act with a mini¬ 
mum of formal direction from others. 

Corollary 2. The measure of the self for males is success as a food- 
getter and in competition for women. 

• Koud R»«nuisen, lnutle<tu^ Ctdntrt 0/ the IgluUk, Etkfmot (Rcporti of the 
Fifth Thule Expedidoa, 1931-1924, vol. 7, 19*9). P- 69 - 
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Corollary 3. Those who arc no longer capable of action arc not 
worthy of living. 

Corollary 4. Creation or personal use of a material object results in a 
special status with respect to “ownership” of the object. 
Postulate VII. Women arc socially inferior to men but essential in 
economic produaion and childbearing. 

Postulate VIII. The bilateral small family is the basic social and 
economic unit and is autonomous in the direction of its activities. 
Postulate IX. For the safety of the person and the local group, indi¬ 
vidual behavior must be predictable. 

Corollary 1. Aggressive behavior must be kept within defined chan¬ 
nels and limited within certain bounds. 

How arc these postulates translated into legal or quasi-legal prin¬ 
ciples and norms? 

“Apprehension of unpredictable misfortune,” Rasmussen wrote, 
“drives the Eskimo to cling to his belief that they arc caused by 
spirits, and to hope that by discovering the desires of the spirits he 
may forestall their designs.” 

“What do we believe? We don’t believe; we only fear,” said 
Aua, the Iglulik wiseman. 

Now this is true, but not wholly true. It is true in the large, but it 
is by no means true in the detail of Eskimo action. To accept Aua’s 
statement for illumination of the whole of the Eskimo system would 
throw light on its outlines but leave the finer essence hidden in un¬ 
relieved shadow. 

From the fearful state of mind emerge the thousand and one tabus 
that hedge every moment of the Eskimos* waking day. A people 
more tabu-ridden would be difficult to find. The multitude of tabus 
are mostly directed to spirits of animals or their controlling deities 
in order to guard against conduct oifensive or disrespectful to them. 
So comprehensive is the tabu system that the paucity of legal rules 
in Eskimo culture is in large part caused by the encompassing super¬ 
natural sanctions which dominate Eskimo social and economic life. 
Magic and religion rather than law direct most of their actions. 
Violation is sin. And the Eskimos in their own terms are most sinful. 
The immediate personal consequence of sin is illness. Each sin 
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contributes to the formation of a dark, noxious vapor that envelops 
the vital soul of the offender. 

Among the Central Eskimos of Canada and those of West Green¬ 
land confession in a public gathering purges the sou).* With dra¬ 
matic intensity the shaman (or angal(pi{^, in Eskimo) draws forth 
confessed tabu violation after tabu violation from the patient. Co- 
villagers from a background chorus to his chanting—washing the 
polluted soul clean with their cries for forgiveness. The Eskimo 
public, although the sins of one may endanger all, is gently tolerant 
and compassionate of the sinner in most cases. They are one of the 
rare peoples who do not rally in righteous indignation to stone the 
exposed miscreant who has been caught in nets of which they, too, 
may themselves be guilty in secret. 

The psychotherapy of release from guilt anxiety can easily be read 
in the following descriptive excerpt from Rasmussen’s writings. The 
simple technique of the angal{o\ in fishing for clues is also patently 
revealed. That a confessional cure is theatrics and fun for the local 
group who makes up the audience—a welcome diversion in an 
Arctic world—can scarce be doubted. 

The shaman who is dancing over the patient is the interrogator. 
He sings: 

“It is you, you are Aksharquarnilik, I ask you, my helping spirit, 
whence comes the sickness from which this person is suffering? Is It due 
to something I have eaten in defiance of taboo, lately or long since? Or 
is it due to the one who is wont to lie beside me, to my wife? Or is it 
brought about by the sick woman herself? Is she herself the cause of the 
disease?” 

The patient answers: “The sickness is due to my own fault. I have 
but ill fulfilled my duties. My thoughts have been bad and my action^ 
evil.” 

The shaman interrupts her, and continues; "It looks like peat, and yet 
is not really peat. It b that which is behind the car, something that looks 
like the cartilage of the ear? There is something that gleams white. It b 
the edge of a pipe, or what can it be?” 

The listeners cry all at once; “She has smoked a pipe that she ought 

* The public coDfewtonal ii absent io East Greenland. 
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not to have smoked. But neN'er mind. We will not take any notice of that. 
Let her be forgiven, tauva!’* 

The shaman: “That is not all. There are yet further offenses, which 
have brought about this disease. Is it due to me, or to the sick person 
herself.^” 

The patient ans\vcn: “It is due to myself alone. There was something 
the matter with my abdomen, with my inside." 

The shaman: "I espy something dark beside the house. Is it perhaps 
a piece of a marrow>lwne, or just a bit of boiled meat, standing upright, 
or is it something that has b^n split with a chisel? That is the cause. 
She has split a meat bone which she ought not to have touched." 

The audience; “Let her be released from her offervsel tauva!" 

The shaman: “She is not released from her evil. It is dangerous. It is 
matter for anxiety. Helping spirit, say what it is that plagues her. Is it 
due to me or to herself?" 

Angutingmarik listens, in breathless silence, and then speaking as if 
he had with difficulty elicited the information from his helping spirit, he 
says; “She has eaten a piece of raw, frozen caribou steak at a time when 
that was taboo for her.” 

Listeners: “It is such a slight offense, and means so little, when her 
life is at stake. Let her be released from this burden, from this cause, 
from this source of illness, tauva!" 

The shaman; “She is not yet released. I see a woman over in your di¬ 
rection, towards my audience, a woman who seems to be asking for some¬ 
thing. A light shines out in front of her. It is as if she was asking for 
something with her eyes, and in front of her is something that looks 
like a hollow. What is it? What is it? Is it that, I wonder, which causes 
her to fall over on her face, stumble right into sickness, into peril of 
death? Can it indeed be something whi^ will not be taken from her? 
Will she not be released from it? I still see before me a woman with 
entreating eyes, with sorrowful eyes, and she has with her a walrus tusk 
in which grooves have been cut." 

Listeners: “Oh, is that all? It is a harpoon head that she has worked 
at, cutting grooves in it at a time when she ought not to touch anything 
made from parts of an animal. If that is all, let her be released. Let it 
be. tauva!" 

Shaman: “Now this evil is removed, but in its place there appears 
something else; hair combings and sinew thread." 

The patient: “Oh, I did comb my hair once when after giving birth 
to a child I ought not to have combed my hair; and I hid away the 
combings that none might see." 
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listeners: “Let her be released from that. Oh, such a trifling thing; 
let her be released. tauvaP 

And so, on and on and on.' 

The powers of the shaman as revealed in his direction of the 
public confessional arc not to be taken as immediately legal. The 
action on the part of the sinner is "voluntary" and no compulsive 
legal sanctions arc indicated when complete and abject confession is 
forthcoming. Out of this context, however, the shaman does draw 
legal power, and he can initiate legal action. A forceful shaman of 
established reputation may denounce a member of his group as 
guilty of an act repubive to animals or spirits, and on hb own au¬ 
thority he may command penance. The lightest penance is absten¬ 
tion from foods designated by the shaman. An apparently common 
atonement is for the shaman to direct an allegedly erring woman 
to have intercourse with him (his supernatural power counteraett 
the effects of her sinning). Or, he may direct her to cohabit with 
some particular man. More drastically, he may declare the union 
of a man and wife to be obnoxious to certain spirits. On this basis, 
the couple may be ordered m separate with sometimes a ^ecification 
added as to whom they must remarry.* There b a hint that some 
anga\of(S are not above making a racket out of thb power; men who 
court a married woman and yet shrink from conflict with her hus¬ 
band may “bribe" an angal{pk^ to find a marriage obnoxious to the 
spirits. Or, viewed in a less cynical way, it may be suggested that the 
specialist (the angal^pJO can sell out his right for a fee. In interior 
western Alaska, “he literally ordered people around, and collected 
considerable wealth from them." ’ 

The person who fails to accede to the orders of the shaman may 
be driven from the community, as was the Labrador girl who w« 
banished in the dead of winter because she persisted in eating 
bou meat and seal together. Because of the imputed separatisde 
sentiments of the denizens of land and sea, this is a basic Eskimo 
tabu. Her act endangered the whole community, since the angered 
animals would shun the local territory: frustration of the efforts of 

# RismuMcn, JmelUetud CuUttre, pp. iji-M®- 

« E. W. Hawkes, The Labrador Eskimo (Memoir 91 of the Geological Surrey 
of Afithropological Series No. 14, i 9 t^}> P- 

* Laotit, p. 86. 
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hunters and starvation for the community threatened. Like disaster 
impends when the anga\o^, having declared certain behavior or 
associations to be obnoxious to spirits, orders penance or atonement, 
and his instructions are ignored. 

Out of Postulates I and II with their attendant corollaries one 
can feel emerging a legal principle that willful and persistent viola¬ 
tion of tabus shall be sanctioned by extrusion from the community; 
and, if the evidence on sex matters is sound, the principle as admin¬ 
istered by an anga\o\ carries its force over into humanly very dubi¬ 
ous cases. The violation of a tabu is a sin supernaturally sanctioned; 
willful and repeated sinning becomes a crime legally punished. Pen¬ 
alty; exile—in the Arctic. 

The third basic postulate (Life is hard) and its corollary (The un- 
supportability of unproductive members of society) is expressed not 
in the form of legal injunctions but, on the contrary, in privilege- 
rights. Infanticide, invalidicide, senilicide, and suicide are privileged 
acts; socially approved homicide. 

Infanticide may be considered first. Infants are only potentially 
productive. If conditions permit, the Eskimos will always endeavor 
to raise their babies to adulthood. Too often, however, harsh circum¬ 
stance does not permit. It is then up to each family to decide for 
itself: are its present resources (both human and material) sufficient 
to maintain ic baby through its nonproductive years? There will 
be no social blame or legal sanction if a negative decision is reached 
and acted upon. 

The first limiting factor is the nursing capacity of the mothers. 
Eskimos, like many another primitive people, prolong the nursing 
period many months, and even years, b^ond that to which we are 
accustomed. Eskimo children subsist at their mothers’ breasts for 
two to four years at least. And a youth, even a fifteen-year-old, if not 
yet married, may take occasional nourishment from his mother.* 

The need for mobility and the physical drain of unceasing work 
make it difficult, if not impossible, for the mother to nurse two or 
more children simultaneously. Furthermore, she can carry but one 
child at a time within her parka, as she travels and goes about her 
outdoor work. Newborn children, if the next oldest is not yet ready 
for weaning, are therefore subject to disposal. This is almost always 

• Peter Frevchea, Arctic Adventure (New York, 1935), p. 9. 
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effected by first offering the child for adoption. Foster parenthood 
is taken for granted by most Eskimos, and there is little concern 
over biological identity of the father or mother. Childless couples 
are generally eager to adopt, either to be able to pass on a family 
name (which carries with it the name-soul and imputed personality 
of a recently deceased family member), or to have a backlog against 
old age that will provide a minimum assurance of meagre social 
security. 

In the event of birch of twins, one infant is almost inevitably dis- 
posed of, not because of any aversion to twins such as exists in a 
number of primitive societies,* but for the reasons just cited. If one 
twin is a girl and the other a boy, the girl is disposed of. Most Eski- 
mos expect compensation from the foster parents, if they accept a 
child for adoption. Rasmussen tells of a Netsilingmiut Eskimo who 
gave a dog and a frying pan for one of a pair of twins and who felt 
she got the short end of the deal, since the parents had kept the 
fatter one for themselves.'* 

If there are no takers for the surplus children, they are killed. 
This may be done by smothering, but it is more customary to put 
the infants out in the cold to freeze. Anyone who finds an aban¬ 
doned child may forthwith adopt it with no duty of compensation 
to its parents, for exposure of a child is a quitclaim on the part of 
the parents. 

Baby girls are the most frequent victims of infanticide because 
of the effects of three discriminatory factors. First, the male is the 
basic food producer and, hence, potentially more valuable to the 
group. Second, the general tendency towards virilocal residence" 
means that grown-up daughters will, at marriage, more often leave 
their parents than will sons. Hence, the baby girl is a poorer risk 
than a boy as an investment in old-age security. Third, occupational 
casualties and homicide drastically drain off the number of adult 
men in the (immunity. 

One Netsilingmiut woman known to Rasmussen had in the 
course of sixty years borne twenty children—fifteen girls and five 

• W. I. Tbemu, Primitipc Behanor (New York, 1937), pp. 9-16. 

Rumiuien, JfUellectmJ Culture, p. 23. 

'Tie prkcdce whereby • nurried couple KRlet la, or dote by, the <kitnidle 
of the buib^'s family. 
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boys. Ten of the pris she had killed at birth; four had died of ill¬ 
nesses; one survived. Of her five sons one had drowned at sea; four 
survived.*’ This is clearly an extreme ease, but one which showed 
no group^isapproval-in-acdon. 

Census data brought together by Weyer reveal interesting results. 
In fourteen groups of Eskimos for whom sex ratios on children 
under ten years of age could be computed the ratios ran from a 
minimum of 42 girls per hundred boys to a maximum of 92 girls per 
hundred boys. Eight of the ten groups had ratios of 71 or less. 
Roughly one-third of the girls had been eliminated.** 

On the other hand, consider what is revealed when sex ratios are 
assembled for adults above fifteen years of age. In twenty groups 
only three had jewer women than men, and half of these groups 
had adult sex ratios of more than no women to 100 men, with 
ratios running as high as 131 women to 100 men at Chesterfield 
Inlet and on the northwest coast of Hudson Bay. Such arc the conse¬ 
quences of hunting accidents and killings among the men. Were it 
not for female iiSanticide (unless survation reduced the entire 
population or forced reorganization of the scheme of living) there 
would be approximately onc-and-a-half times as many females in the 
average Eskimo local group as there are food-producing males. 

Eskimo polyandry is obviously not due to any shortage of females 
caused by the practice of female infanticide, as has b^n suggested 
by some authors.** Its raison d’itre rests in other sociological factors. 

Senilicide, invalidicide, and suicide are expressions of the same 
postulate that underlies infantidde—life is hard and the margin 
of safety small. Those who cannot carry their full share of the pro¬ 
ductive load forfeit the right to live. 

Although others may decide that the days of an aged one are done, 
the request for death usually comes from the old person. The actual 
killing should be performed by a relative to preclude the possibility 
of vengeance. Inf^ticide is casually accepted, but not so senilicide 
and invalidicide. Emotional bonds are not easily severed that have 
been built up through the years and not infrequendy the aged one 


** Rasnustea, Acrott Antic America, p. saS. 

E. M. WejTT, TAe Etl(imot (New Haven, 1914), p. 134. 

E.g., C. K. Garber, '’Eskimo In^tidde,’* Sci^fic MoniMy , 64:98-103 
(* 947 )- 
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has to insist upon his demand-right to be killed; the kinsman is 
forced into performance of his duty. 

Weyer records a poignant example: 

A hunter living on the Diomede Islands related to the writer how 
he killed his own father, at the latter’s request The old Eskimo was 
failing, he could no longer contribute what he thought should be his 
share as a member of the group; so he asked his son, then a lad about 
twelve years old, to sharpen the big hunting knife. Then he indicated 
the vulnerable spot over his heart where his son should sub him. The 
boy plunged the knife deep, but the stroke failed to uke effect The old 
fadter suggested with dignity and resignation, “Try it a little higher, my 
son.” The second stab was effective, and the patriarch passed into the 
realm of the ancestral shades.*” 

Stabbing is but one form of Eskimo senilicide. Hanging, strangu¬ 
lation, blocking up in a snow house to freeze to death, and abandon¬ 
ment in the open wastes by a traveling group are all used by various 
^kimos. The mental conilict entailed in these practices is revealed 
in Eskimo mythology, however. There may be no overt social onus 
toward those who destroy their aged, but the myths of the Iglulik in 
which the infirm or aged are abandoned, “generally provide some 
miraculous form of rescue . . . with a cruel and ignominious death 
for those who abandoned them.” 

Between suicide and senilicide and invalidicide stands suicide- 
with-assistance. At Chesterfield Inlet a son-in-law helped his wife’s 
mother, who was sick with tuberculosis, to bang herself. “She felt 
that she was old, and having begun to spit up blood, she wished to 
die quickly, and I agreed. I only made the line fast to the roof, the 
rest she did herself." *' 

In East Greenland, a woman who led a blind neighbor to the 
local suicide cliff so that she could jump off to her end, virtuously 
told Holm how she had refused pay for her services. She was not a 
relative, but after all, she was a friend.** 

A really nice sophism in the reconciliation of two conflicting sys¬ 
tems of values was that of the wife of Qalaseq, an old man of Qies- 

Weyer, p. 138. 

Raunussea, Inttfleettial Ctdsare, p. x6o. 

ar IM.. p. 96. 

G. Holm, Efhnotopc^ S^eteh of the AagnuitaiHi E^J^imoJ (Mcd d delse r 
om Gr^laod, vd. 39, 1914), p. 74* 
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terficid Inlet. After a year’s illness he hanged himself with the as¬ 
sistance of his wife. It was not, however, she pointedly explained to 
Rasmussen, a real hanging. Both she and her husband were mission- 
converted Catholics and they had taken to heart the teaching that 
taking a human life was for God alone. Therefore, at her husband’s 
request she stood by with a crucifix while he strung himself up, and 
just before he expired — this can be paralleled from Inquisition prac¬ 
tice — she released him and held up the cross. Hence, as she saw it, 
he died a natural death. They had "only hurried death up a little, 
as it is apt to be so very slow at times.’’ 

Outright suicide seems to be practiced on rare occasions because 
of “mental anguish.’’ In the two such cases reported by Rasmussen 
a pattern of freezing to death, naked, is indicated for self-destruction 
motivated by such reasons. An Iglulik old woman accidentally froze 
to death, whereupon her son deliberately went out naked and did 
likewise.” 

An irritable foster-father declared to his adopted son, "I wish you 
were dead! You arc not worth the food you cat.’’ The youth then 
declared he would never eat again. That night he went out naked 
into the snow, to lie down and freeze to death.*^ 

Hunters in extreme danger or about to drown may slit their own 
throats. Among the Iglulik the Moon Spirit calls gently, “Come, 
come to me! It is not painful to die. It is only a brief moment of 
dizziness. It does not hurt to kill yourself.” ” 

Yet another privilege-right resting upon the third postulate is that 
of cannibalism under famine conditions. 

Although epicurean cannibalism exists among some peoples, nota¬ 
bly in Africa, and although many diiferent primitive tribes have 
practiced ritual cannibalism for the acquisition of the supernatural 
power of the ingested victim, Eskimos resort to cannibalism only 
with great distaste and in the extremities of hunger. 

"Many people have eaten human flesh,” admitted a native of King 
William Island to Rasmussen, “but never from any desire for it, 
only to save their lives, and that after so much suffering that in 

** Rttmusien, InteUfcaul Culttire, p. 97. 

Wi., p. 95. 

Rasmutt«o, Aervti Arctic America, p. 96. 

Raimuwen, Inullectuat Ctdture, p. 74. 
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many cases they were not sensible of what they did . . . But we 
who have endured such things ourselves, we do not judge others 
who have acted in this way, though we may find it hard, when fed 
and contented ourselves, to understand how they could do such 
things. But then again how can one who is in good health and well 
fed expect to understand the madness of starvation ? We only know 
that every one of us has the same desire to live." ** 

Postulate IV —All natural resources are jree or common goods. 
Land, to begin with, is not property in any form; communal, joint, 
nor private. It is not even to be thought of as public domain, for it 
is and ever remains no-manVland in an absolute and unconditional 
sense. Although each local group is traditionally associated with a 
particular district, it makes not the least pretension to territorial 
sovereignty. Anyone, whatever his local group, may hunt where he 
pleases, for the idea of restricting the pursuit of food is repugnant 
to all Eskimos, except to some extent in Western Alaska, where the 
individualistic or familistic notions of the Northwest Coast Indians 
are said to have influenced Eskimo practices. And even for Western 
Alaska, Margaret Lantis reports from personal observation that 
when mainland Eskimos cross over to hunt on Nunivak Island it 
apparently never occurs to the Nunivakers to object or even to re¬ 
sent the intrusion, although the supply of game is limited.** Hawkes 
reported of the natives of Labrador that although a given family 
may have habitually used a particular fishing station on a river for 
years, it would move to another spot rather than start a quarrel with 
any new arrivals who had moved in ahead of them.** Eskimo in¬ 
terest is in game per sc; land is ignored and therefore not concep¬ 
tualized as property. 

Game and most articles of personal use, on the other hand, arc 
objects of property notions. Deep-rooted Eskimo individualism, ex¬ 
pressed in the postulate that the self finds its realization through ac¬ 
tion, breeds law-ways in support of private property by way of the 
corollary idea that the creation of an object makes it the private 
property of the creator, as it also does, up to a point, in hunting. 

•• Ri*mu*$en, Aereu Aretie Ammc«. pp. 233-334. Se« *l» F. Boii, The Et^imo 
of BaffinianJ HiiAtoa Bay (Butledn 15, Aineric« Muieum of Natural History, 
1907). P- 470 . 

** Oral communicaikin, 1941. 

** Hawkes, p. 35. 
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Game that can be taken by individual effort belongs to the person 
who makes possible the kill. Consequently, among the Ammassalik 
of East Greenland the hunter who chops a seal hole “has a potential 
right to seal caught in it.” *“ More definitely, a seal which escapes 
with a harpoon head in it belongs to the hunter who actually suc¬ 
ceeds in capturing and killing the creature, although the harpoon, 
identifiable with ownership marks, should be returned to its owner. 
But^any seal harpooned with a bladder float attached to its line 
goes to Ae owner of the float no matter who captures it, since it is 
reasoned that the capture is made possible by the drag and visibility 
of the float. 

When the hunting is such that by its very nature more than one 
man is usually needed, then each man by virtue of his activity es¬ 
tablishes demand-rights for specific portions of the kill. The Baffin 
Islanders furnish a typical example: “Who first strikes a walrus re¬ 
ceives the tusk and one of the forequarters. The person who first 
comes to his assistance receives the other forequarter; the next man 
the neck and head; and each of the next two, one of the hind¬ 
quarters.”*' Individual effort welded into cooperative team play 
gives each individual who voluntarily plunges into the team activity 
his carefully scaled demand-rights as against the others for a share 
in the products of victory over the denizens of the deep—or land, in 
the case of bears. By joining the fray, a hunter exerdses his power 
to open a new 1^1 relation with respect to the other hunters of the 
moment. They accept a no-power to stop him and so they become 
bearers of a duty correlative to his claim. 

Against this postulated extension of individualism, however, the 
postulate that no man can have more than he can effectively use 
comes into play. It is the giving away of food and goods, not the 
possession of them, that wins honor and leadership among the 
simple Eskimos. In Western Alaska about the waters of luring 
Strait, where the Eskimos have been influenced by the intensely de¬ 
veloped property notions of the Indians of the Northwest Coast, a 
man may temporarily accumulate quantities of food and nonproduc¬ 
tive capital. But under the legal application of Postulate X all men, 

** W. TfadHtz«r, TAt AmfiuusalU Esl^imo (M<d4<leUer om Gr^olaad, vel. 34, 
* 9 T 4 ), p . 524. 

Boos, Eskimo of Eoffinlani and Hudson Earf, p. tt6. 
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even in Western Alaska* are reduced to a common level of wealth. 
A Western Alaskan is permitted to accumulate wealth only so long 
as he is felt to be a public benefactor. 

It is common for the shrewdest man in each village to accumulate 
property and become a recognized leader among his fellows ... In 
every trading expedition these men are usually the owners of the 
umiaks,** and control the others, even to the extent of doing their trading 
for them, but the authority of such a leader lasts only so long as he is 
looked upon as a public benefactor. Such men make a point of gathering 
an abundant supply of food every summer iir order that they may feed 
the needy and give numerous festivals during the winter. . . . The Es¬ 
kimo are very jealous of anyone who accumulates much property, and in 
consequence these rich men, in order to retain the public good will, arc 
forced to be very open-handed with the community . . . They make 
little festivals at which are distributed food and other presents, so that 
the people appreciate the fact that it is to their interest to encourage the 
man in his efforts toward leadership, in order that they may be bcnc- 
fitted thereby.** 

Nelson reported (albeit without cases) that the entrepreneur who 
accumulated too much property, i.c., kept it for himself, was looked 
upon as not working for the common end, so that he became hated 
and envied among the people. Ultimately he would be forced to 
give a feast upon pain of death, distributing all his goods with un¬ 
restrained largess. Nor might he ever again undertake to accumulate 
goods. Should he postpone the distribution too long, he was lynched, 
and his goods distributed among the people by his executioners. In 
cither event his family was cut off from all the goods.*® Prolonged 
possession of more capital goods than a man could himself utilize 
was a capital crime in Western Alaska, and the goods were subject 
to communal confiscation. Throughout the rest of the Arctic it never 
became necessary to translate the basic postulate into law; the ethics 
of generosity and hospitality were enough to sec to it that he who 
had gave. 

The Eskimo is what some would call an anarchist. He has no 
government in the formal sense, either over a territory or at all. 

a Urge, ikin-covered boat. 

»• E. W. Nelioa, The Eskimo About Bering Strsit (Bureau of American Eth¬ 
nology, Anooal Report X7, 1899), p. 305. 

»• IbiA. 
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There is no preeminent center of authority. In this, Eskimo society 
is notably democratic. Yet, as is the case with every human group, 
skills are unequal. Some people are prone to initiate action more 
frequently and forcefully than oiliers. They become the nucleus for 
the organization of the community. The Eskimos recognize this, 
and they accept the proven skills of the superior hunter or angaI(o\ 
as qualiAcation for pointing the way for the group as a whole. 

TTie direaing powers of the shaman have already been discussed. 
What of the secular leader, the headman? The headman, of which 
there is one in each local group, is he who is “tacitly, half-uncon- 
sciously recognized as hrst among equals." He is almost invariably 
the best hunter, “always up first in the morning” and “the first man 
out on the ice, the one who makes all the plans for hunting trips— 
and the lesser men respect his wisdom and intuition.” 

Among the Caribou Eskimos he is called ihumita^, “he who 
thinks” (implying “for the others”); among the Baffin Islanders, 
pimain, “he who knows everything best"; or, as among the Unalit, 
anaiyuhol{^, “the one to whom aU listen.” Such men are usually 
“wealthy" by Unalit standards in that they are well equipped and 
maintain go^ households and well-stocked larders; but mere wealth 
does not give leadership of itself, and the “rich” who are lacking in 
the persuasive qualities of leadership are merely called tu-gu, “rich 
man.” 

Among the Unalit, as elsewhere in the Arctic, the headman pos¬ 
sesses no fixed authority; neither does he enter into formal office. 
He is not elected, nor is he chosen by any formal process. When 
other men accept his judgment and opinions, he is a headman. 
When they ignore them, he is not. Headmen are those who can 
hunt and “who by their extended acquaintance with the traditions, 
customs, and rites connected with the festivals, as well as being pos¬ 
sessed of an unusual degree of common sense, are deferred to and 
act as chief advisors of the community.”" Such are the germs of 
political authority among the rude societies of mankind. 

Although direct personal power of man over man finds no place 
in the Eskimo scheme of things, competitiveness and rivalries are 
strong. Much has been made of the peacefulness of the Eskimos 
among whom community docs not war on community. Much has 
Freuebeo, p. 138. *» NcUoo, p. 304, 
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also been written on the reputed Eskimo lack of sexual jealousy: 
they lend and exchange their wives with a good will. True, the 
Eskimos do not war with each other, and they do practice wife 
exchange, but these facts do not prove a lack of aggressiveness or 
emotions of sexual jealousy. In spite of the wide latitude permitted 
for varied sexual experience, both pre- and postmarital, the Eskimos 
enter into continuous competition and often violent conflict for the 
possession of women in a struggle that takes the form of flagrant 
adultery and willful appropriation of other men’s wives. 

If a husband lends his wife to a friend, that is one thing and it is 
not adultery. If man and \vife join in the game of putting out the 
lamp—various couples mill around in a darkened iglu seeking a 
partner of the opposite sex; when the lamp is lighted a man goes 
home for the night with whatever partner the grab-bag has pro¬ 
duced—that also is not adultery under Eskimo usage. It is considered 
adultery only to have intercourse with a married woman without 
the previous express or implied consent of her husband. Since the 
consent of the husband can ordinarily be had, if a man is on good 
terms with him, intercourse with his wife taken without his mnsent 
can only be viewed as a challenge to his position as a man. The hus¬ 
band must react by assaulting the interloper or by challenging him to 
a song contest—or else let himself rest demeaned in the eyes of the 
people. 

Outright appropriation of another man’s wife is an even more 
gratuitous challenge to his status, and one of the recurrent conse¬ 
quences is homicide. Knud Rasmussen, when he visited the Musk 
Ox Eskimos in Canada, found that all adult males in the fifteen 
families that made up the community in the early 1920's had been 
involved in a homicide, cither as principals or accessories, and for 
each of them “the motive was invariably some quarrel about a 
woman." ” 

In part, the Eskimo difficulties are enhanced by the lack of mar¬ 
riage and divorce rituals which might demarcate the be^nning and 
the end of a marital relationship. Marriage is entered into merely 
by bedding down with the intention of living together; divorce is 
effected simply by not living together any more. A woman is as free 
to terminate a marriage as is a man. Shifts in marital status are so 

** IUsaiuu«fl, Acroit Arctic America, p. 250. 
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easy that an open invitation to home-breaking exists as a continuous 
temptation. Or put otherwise, there are no cultural devices signaliz¬ 
ing marriage in such a way as to serve to keep out trespassers. This 
may in part be no more than an aspect of the general lack of struc¬ 
ture in Eskimo society. But it also reflects a lack of interest on the 
part of the Eskimo in stabilizing the family. It contributes to con¬ 
flict by inviting intrusion. Things and wives are both easily bor¬ 
rowed and lent among the Eskimos, and in the ease of wives there 
is a lack of clear demarcation of where borrowing ends and appro¬ 
priation begins. A woman who has left her husband of her own 
volition may consider herself free for a new liaison—and so may the 
man who t^es up with her. Her recent husband, on the other hand, 
who may have been ofl on a long trip in the meantime, may not 
have accepted the separation as a genuine divorce. His wife’s new 
domestic tie-up may not seem to him to be a remarriage but rather, 
adultery. Trouble dien brews. 

The connubial ebb and flow of Eskimo life is well illustrated by a 
situation reported from East Greenland by Thalbitzer: 

S-, a man of thirty, was an angakok and a smart hunter. Last 

spring he had two wives. For one of them, P-, he had given her 

father a knife. He had been married to her for several years and had 

had two sons with her. A-, the other wife, was taken from him soon 

after marriage by U- , in revenge for S — ■ having been the one to 

urge I-to take U-’s former wife . . . When U-found his 

wife had gone he was approached by A-’s mother who urged him 

to take her daughter away from S-who, she said, could not support 

two wives. A-was willing to leave $- because be habitually 

scolded and abused her ... So A-left him for U—. 

S-unexpectedly brought back a new wife, Ut-. He was her 

seventh husband. She had left her sixth husband because she had, by her 
violent impatience, killed the child she was about to deliver and had, for 

thb, been made to (eel like a second wife. S-had won her at the 

game of 'Tutting out the Lamps,” and had carried her off, apparently 
by force. 

When P-saw the new wife she was very angry and began to scold 

her husband. He flew into a rage, beat her and even stabbed her in the 
knee . . . 

A few days later Ut-seized the chance to leave S-and travel 

with some visitors to smother settlement. There she immediately married 
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a young man (M-). This eighth marriage of hers lasted but three 

weeks, when she left to go back to her sixth husband . . . 

A few days after Ut-had left S—, his housemate P-caught 

him trying to get hold of his wife. P-is now S-’i enemy and 

watches him covertly.** 

In such a competitive situation the possession of the woman by 
the successful male is an affront to the husband’s capacity to hold a 
wife—a challenge to his dominance prestige. Its effect is suspicion, 
friction, ill will, homicide, or resort to the drum dance. The arena 
of sex is the primary Eskimo breeding ground for trouble and law. 

Cases from the Iglulik, Caribou and Copper Eskimos indicate to 
what homicidal extremes the prestige drive in woman-seeking can 
lead. 

An Iglulik case: When the wife of Qijuk, a strong man, died, he 
gathered some friends to go to the neighboring village where lived 
Kinger, another man known for his physical prowess, there to ab¬ 
duct Kinger’s wife. The vicissitudes of the road overcame all of the 
party save Qijuk and his two brothers. The others turned back. 
(Could it be that they did not have enough stomach for the ven- 
turc?) 

Kinger was out hunting when Qijuk arrived at his household, so 
Qijuk boldly established himself in the menage as the husband of 
Kinger’s wife. Upon Kingcr’s return he was taunted by the insult¬ 
ing usurper. Kinger made no immediate issue, but retired to a 
nearby hut to sing magical songs, with which he put Qijuk to sleep. 
Thereupon, he entered his house to stab QijuL The butchering 
done, he pulled his wife from the house. Qijuk leaped up in pursuit, 
and spouting blood, fell dead. Kingcr’s villagers then attacked 
Qijuk’s two brothers, who were still around. One brother died 
there; the other escaped to his home village. 

Although often urged to take vengeance, this one brother never 
felt strong enough to try it** 

A Caribou Eskimo case: Igjugarjuk, a headman of Padlcrmiut, 
was rebuffed by the parents of a girl he sought as his wife. To have 
his way and to show his pride he lay in ambush by the door of her 
family’s hut, shooting down the father, mother, brothers and sisters, 

•* Tbaftitzer, pp. 7 *- 73 - 

*• IntMeetiud Culture, pp. spT-ipt. 
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seven or eight in all, until only the girl survived, whereupon he 
took her to wife. 

Rasmussen, who knew this man, considered him "clever, inde> 
pendent, intelligent, and a man of great authority among his fel¬ 
lows."” 

A Copper Eskimo case: In 1905 a Netsilingmiut couple moved 
over to settle among the Asiagmiut, with their three grown sons. Of 
these sons, the eldest had an Asiagmiut wife. A local native declared 
he would have regular sexual intercourse with the woman. The 
husband did not want to acquiesce, but was not strong enough to 
prevent the aggressor, and in consequence, he speared his own wife 
so that the other could not have access to her. 

Immediately, the husband was seized and killed by his father-in- 
law and some henchmen. In defending his brother, a younger son 
of the Netsilingmiut family stabbed the avenging father-in-law in 
the back, killing him. The boy was then seriously wounded himself. 

The Asiagmiut, considering the situation, decided that wisdom 
counseled the complete eradication of the killer's family in order- to 
forestall blood revenge. The remaining son, sensing the danger, es¬ 
caped, though the father was brought to his doom.” 

Frcuchen recounts several Polar Eskimo murders in each of which 
woman trouble is a factor. The murder of Sekrusuna by Quanguaq 
is illustrative. 

Sekrusuna had been a great one to tease poor Quanguaq (who was a 
young widower). He would taunt him by suggesting, when they were 
hunting together, that they go home to their 'wife' now . . . Sekrusuna 
also tantalized the poor man by promising him he might sleep with his 
wife when they returned, but whenever Quanguaq attempted to take 
advantage of this favor, he found the woman’s lawful husband at her 
side. The husband thought this a great joke . . . Besides all this, Sekru- 
suna beat his wife in order to demonstrate to Quangtuq the many advan¬ 
tages of being happily married. He beat her ody when the widower was 
present. 

** Rasmutaeo, Aerou Aretie Atneriea, pp. 60-61. 

Diamond Jenoess, Life of TA« Copper tskjifno (Report of the Canadian 
Arctic Expedition, 1913-18, vol xa, 19x2), p. 95. Dr. Lamit notes that among the 
Nunivalt Islandera, where familjr life is more stable, murder for sexual reasons is 
much less frequent than among the eastern Ealdmoi. (Oral communication to the 
author.) 
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One day in the spring . . . Quanguaq drove his harpoon . . . straight 
through the body of his friend Sekrusuna . . . Quanguaq came home 
with both sledges and teants. He drove straight to the dead man’s wife 
and told her that he was going to stay with her . . . The widow meekly 
accepted her altered status.** , 

Murder springs from other motives as well. Jeoness reports trivial 
insults as the cause of several Copper Eskimo murders, as one 
woman stabbing another in the stomach because of a taunt of sterile 
ity (this is the sole reported instance of murder done by a female 
among the twenty-seven specific Eskimo cases found in the litera¬ 
ture), or a man disemboweling another to demonstrate the false¬ 
hood in the viaim’s assertion that the slayer did not know how to 
make a sharp knife.'* 

Murder is followed quite regularly by the murderer taking over 
the widow and children of the victim. In many instances the desire 
to acquire the woman is the cause of the murder, but where this is 
not the motive, a social principle requiring provision for the be¬ 
reaved family places the responsibility direaly upon the murderer. 

Blood revenge executed by kinsmen of a murdered party is ex¬ 
pected among all Eskimos (so far as the data go), save the Copper, 
Iglulik, and East Greenlanders. Among these latter it is optional 
according to the “strength” of the surviving kinsmen. This, coupled 
with the protectorate principle means, as Birket-Smirh notes,** that 
a man will raise as bis own stepson the son of his victim, a boy 
who, when he grows to manho^, may be the one to exact long- 
delayed blood vengeance upon liis foster father, as in ancient Ice¬ 
land, too. 

The execution of blood revenge may be immediate or bng post¬ 
poned. In the latter case, a Central Eskimo murderer may live on 
amicable terms with the people who must take vengeance on him, 
until one day, perhaps after years, he is suddenly stabbed or shot 
in the back. Nelson records the murder of a Bering Strait Eskimo 
who was survived by his infant son. When the boy had reached the 
age of fourteen, the murderer, who was in the boy’s camp, was one 
day harnessing his dog. The youth’s uncle, telling the boy it was 

Freuchen, pp. 297-299. 

«• JamcM, pp. 94 - 95 * 

K. Birket-Smitb, Tlu Eskimos (New York, 1936), p. 152. 
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time to take revenge, banded him a loaded rifle. With the weapon 
in hand the boy went out, took deliberate aim and so destroyed his 
Other’s killer.*^ If the revenge-takers wish to be more sporting, the 
murderer is reputedly challenged to a wresding match, to suffer 
death if he loses, and, again reputedly, to have the privilege of kill¬ 
ing another of the victim’s family if he wins.** (Without the evi¬ 
dence of substantiating cases this docs not seem to fit comfortably 
into the Eskimo context, however.) 

Revenge killing does not evoke a display of bravery, for it is gen¬ 
erally exacted by stealth while the murderer is busily engaged at 
some task and not aware of what.is about to happen. Only in West 
Greenland docs the avenger give preliminary warning by announc¬ 
ing the offense for which the victim is about to die. In this connec¬ 
tion, H. Konig calls attention to the fact that old Scandinavian law 
demanded the verbal pronouncement of the death warrant before 
the slaying of an outlaw and suggests that the practice was trans¬ 
mitted from the Scandinavians to the Greenland Eskimos.** 

A killer who murders several persons at once may enhance, not 
injure, his prestige in the community. Not so, the homicidal recidi¬ 
vist. He becomes a social menace liable at any time to strike down 
another victim. As a general menace, he becomes a public enemy. 
As a public enemy, he becomes the object of public action. The 
action is legal execution: a privilege-right of the executioner. The 
single murder is a private wrong redressed by the kinsmen of the 
victim. Reared murder becomes a public crime punishable by 
death at the hands of an agent of the community. 

The classic case has been given by Boas, who wrote: 

The fact that the custom is found among tribes so widely separated 
will justify a description of those events which came under my own 
observation. There was a native of Padli by the name of Padlu. He had 
induced the wife of a native of Cumberland Sound to desert her husband 
and follow him. The deserted husband, mediudng revenge . . . visited 
his friends in Padli, but before he could accomplish his intention of 

NeltoD, p. a93. 

Fnnz &MS, The CentrJ (Bureau of Amerkaa Ethnology, Annual 

RqKMt, 6 , 1888), p. 582. 

H. Konig, “Der Reebtsbrueh und scin Autgideb bei den Eskimo,” Anthropos, 
18-19:306 (1923). 
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killing Padlu, the latter shot him ... A brother of the murdered man 
went to Padli to avenge the death of his brother; but he also was killed 
by Padlu. A third native of Cumberland Sound, who wished to avenge 
the death of his relatives was also murdered by him. 

On account of all these outrages the natives wanted to get rid of Padlu, 
but yet they did not dare to attack him. When the pimain (headman) 
of the Akudmirmiut learned of these events he started southward and 
asl^ed every man in Padli whether Padlu should be frilled. All agreed; 
so he went with the latter deer hunting . . . and . . . shot Padlu in 
the back.^ 

Similar practices exist among all the Eskimos on whom we have 
reports, save the East Greenlanders. The important element is that 
the executioner, who imdertakes the slaying, seeks and obtains, in 
advance, community approval for his act of riddance. When such 
approval is obtained no blood revenge may be taken on the execu' 
tioner, for his act is not murder. It is the execution of a public 
sentence in the name of the people, and the responsibility is theirs. 
Furthermore, revenge is precluded for the simple reason that 
unanimous consent involves also the consent of the murderer’s rela* 
lives, if any be in the community. 

As a double safeguard against blood revenge on the executioner, 
close kinsmen may be themselves called upon to carry out the com¬ 
munity will. In 1921, for instance, the headman of the Arviligjuar- 
miut was deputed by his fifty-four co-villagers to execute his own 
brother, who occasionally went berserk, having killed one man and 
wounded others in his fits. The headman went reluctantly to his 
brother and explaining his position, asked how he chose to die— 
by steel, thong, or shot? Tlie brother chose the latter, and was 
killed on the spot.** 

At Point Barrow, on the north Alaskan coast, a brother and an 
uncle shot and killed their kinsman who had murdered ten to 
twelve victims whom he had ambushed on his march from Herschcl 
Island to the Point. The man had been publicly whipped by the 
whaling captains at Herschcl on injunction of the local missionary, 
because he had exposed a baby to die. All the Eskimos had reacted 

** Boas, Ceiand E/hlmos, p. 668. 

Raumissea, Across Arctic America, p. 175. 
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with disgust to such unheard-of punishment, for, to their mind, 
"to whip a man docs not cure him.” But even so, the man had 
become a homicidal maniac to be removed.^* 

It is generally reported for the Eskimos that de facto murder is not 
essenti^ in establishing one as a public enemy. Threats and abuse 
of others may lead to the same end. The obnoxious person is first 
ostracized, then liquidated if he continues his bothersome behavior. 

Sorcery and chronic lying are also placed in the same category as 
homicidal recidivism. Because the sorcerer is a killer, and because 
the perfidious man is thought to be a public danger, both are liable 
to execution at the public command. Outside of West Greenland, 
when a shaman names a sorcerer as guilty, the sorcerer may be 
killed by the relatives of a victim of sorcery. 

In West Greenland the natives treat all sorcery as an offense 
against the group punishable by death.*^ Widows without protectors 
and grown men without sons are said to be the ones usually singled 
out as sorcerers by the shaman. They are easy marks who have no 
survivors to protect them, and so in consequence, the community 
task is easy enough. 

Boas reported the destruction of a sorcerer among the Baffinland 
Eskimos "who was attempting to kill a lot of people by magic.” The 
community talked it over and decided he should die; he was stabbed 
in the back by an old man, who was thanked for the job.*' Ras¬ 
mussen noted a similar case among the Polar Eskimos.** 

The execution of liars is reported from Greenland to Alaska. 
Although the reason for such drastic action is not given, it would 
appear that it rests on Postulate IX, and that such persons raise 
themselves to the status of the not-to-be-borne-any-longer. They fall 
in the same category as recidivist killers who must be removed from 
the community for the good of all. Chronic lying is outrageous, and 
like the outrageous conduct of the willful son of Kullabak on the 
northwest coast of Greenland, recounted by Freuchen, it is not to 
be countenanced. 


** Vilbifimur Stefinuoa, oral cocnmunicadon to the author, February, 1938. 
fC. Btrket-Siniih, Tic Country of EggeJftmimle anJ lu Iniaiitnnu (Med- 
deielttr om Gr^nland, tqI. 66 , 1924). 

** Boas, Eii^rfflo 0/ Beffinlaod and Hudton Bay, pp. 117-118. 

** Knud Rasmussen, The People of tie Polar NorrA (New York, 1908), p. 156. 
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The boy's debut in terrorism had taken place at Cape York where he 
collected a load of rotten birds’ eggs and hid them high up on a hill* 
side. Then one day he became loudly hysterical and shouted: “A ship! 
A shipl A big ship is comingl” Magic words, of course, to natives who 
were seldom visit^ by outsiders. 

They all hurried up on the hillside to get a look at the boat. Mean¬ 
while the boy crouch^ behind a rock, and when his friends were close 
enough he jumped out and pelted them with his peculiarly oifensive 
cache. This naturally reflected upon Kullabak’s house, and she had tried 
to apologize, but being a lone woman, without a husband, there was 
not much she could say to reestablish herself. 

So she asked Mayark to help her get rid of the boy, and Mayark took 
him up onto the glacier and pushed him down in a crevasse. That, by 
all rights, should have been the end of him. KuIIabak went into tradi¬ 
tional mourning, but her mourning was pretty effectively interrupted 
when the boy came walking into the house. By some miracle he had 
escaped death in the fall, and had followed the crevasse to its portal 
near the sea. 

After that no one dared touch him, and the boy played all manner of 
tricks to revenge himself. He was a big, strapping youngster, but he had 
no hunting gear of his own and had to borrow what he wanted from 
the hunters while they slept. One day, while Mayark was away on a 
hunting trip, he went to Mayark’s house and told his wife that he had 
followed K^yark some distance and that when they had parted, Mayark 
bad told him that he might stay in his house and take all a husband’s 
privileges. Mayark’s wife was an obedient, loving wife, and not until her 
husband returned home did she realize that she had been tricked. All the 
villagers had the laugh on Mayark. 

The boy also helped himself from various caches and never took the 
trouble to close them. His mother was at her wit’s end, and finally de¬ 
cided that if she wanted to save the honor of her house she must do 
something desperate. One night while he was asleep with his head pro¬ 
truding beyond the end of the ledge, she made a sealskin-line noose, 
slipped it over his head and pulled it tight. 

TTjtu ended the criminal pranks of one young man, and bis mother 
was highly honored for her good deed. Now she was remarried, and her 
great, booming voice was always an asset at parties.^ 

In the small Eskimo community the question of evidence in dis¬ 
putes does not raise a great problem; sufficient direct information 

M Freucheo, pp. 123-114. (Wuh tbe permissioQ of Rhioehait k Co.) 
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seems usually to be at hand. When fact is not known, however, re¬ 
sort may be had to divination, but apparently only when an element 
of sin enters into the offense, or as among the Copper Eskimos at 
least, when a death through sorcery has occurred.^ Divination is 
by weighing. A thong is looped around the head of a reclining 
person, or a bundled coat, or even the diviner’s own foot. When the 
proper spirit has entered the object, the question may be put. As the 
object is hard or easy to lift, the answer is “yes” or “no.” In Nunivak, 
according to Dr. Lantis, divination is done by peering into still 
water which has been poured into the abdominal cavity of a dressed 
animal. The image of the guilty person may then be seen. 

Homicidal dispute, though prevalent, is made less frequent in 
many Eskimo groups by recourse to regulated combat—wrestling, 
buffeting, and butting. Buffeting is found among the central tribes 
along the Arctic Circle from Hudson Bay to Bering Straits. Wres¬ 
tling occurs in Siberia, Alaska, BafEnland, and Northwest Green¬ 
land.** Head-butting as a feature of the song duel occurs in West 
and East Greenland. All three forms are a type of wager by battle 
without the element of divine judgment. 

In butfeting, the opponents face each other, alternately delivering 
straight-armed blows on the side of the head, until one is felled and 
thereby vanquished. Butting accompanies the singing in the song 
duel in Greenland. The singer, if so inclined, butts his opponent 
with his forehead while delivering his excoriation. The opponent 
moves his head forward to meet the blow. He who is upset is de¬ 
rided by the onlookers and comes out badly in the singing. As juridi¬ 
cal forms, boxing and butting are more regulated than feudistic 
homicide, since the contests are announced and occur on festive occa¬ 
sions when they are looked upon as a sort of sporting performance 
before the assembled community. Stealth, cunning, and ambush are 
not part of such contests; the strongest wins by pitted strength. The 
object of the boxing and butting contests is not annihilation, but 
subjection. Nor is there any more or less concern with basic justice 
than there was in the medieval wager of battle. Whatever the facts 
underlying the dispute, they are irrelevant to the outcome. The man 
who wins, wins social esteem. He who loses, suffers loss of social 
rank. i 

Jcnacs*, pp. ixa-ai7. 


** Kooig, p. 395. 
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Boxing and butting are apparently available as means of settling 
all disputes except homicide. 

Wrestling serves much the same function, though it may have a 
more deadly outcome in Baffinland and Labrador, where the loser 
may be slain by the victor. The wrestling duel is occasionally used 
as the means through which blood revenge may be carried out. 

Deserving of fame are the nith songs of the eastern and western 
Eskimos. Elevating the duel to a higher plane, the weapons used are 
words — "little, sharp words, like the wooden splinters which I hack 
off with my ax." “ 

Song du^s are used to work off grudges and disputes of all orders, 
save murder. An East Greenlander, however, may seek his satisfac* 
don for the murder of a reladve through a song contest if he is 
physically too weak to gain his end, or if he is so skilled in singing 
as to feel certain of victory.^ Inasmuch as East Greenlanders get so 
engrossed in the mere ardstry of the singing as to forget the cause 
of the grudge, this is understandable. Singing skill among these 
Eskimos equals or outranks gross physical prowess. 

The singing style is highly conventionalized. The successful singer 
uses the traditional patterns of composidon which he attempts to 
deliver with such finesse as to delight the audience to enthusiastic 
applause. He who is most heartily applauded is “winner." To win a 
song contest brings no resdtudon in its train. The sole advantage 
is in presdge. 

Among the East Greenlanders song duels may be carried on for 
years, just for the fun of it. But elsewhere, grudge contests are usu¬ 
ally finished in a single season. Traditional songs are used, but spe¬ 
cial composidons are created for each occasion to ridicule the oppo* 
nent and capitalize his vulnerable foibles and frailties. 

Some situations and their songs will illustrate the institudon as it 
functions. 

Ipa-took Igsia-’s third wife away from him. Igsia-chal¬ 
lenged Ipa-to a song contest. Because he was not really compe¬ 
tent, Ipa-had his former stepson, M-, sing for him. M-ac¬ 
cused Igsia-of attempted murder. When Igsia-’s turn came 

•• From the loag of Kiliot; Knud RaimuMCO, Cr^ahinJfagea (Berlin, 192a), 
p. 236. 

“ Holm, p. 87. 


94 


THE LAW OF PRIMITIVE MAN 

to sing he replied with proper ridicule and satirical antics as follows: 

“I cannot help my opponent not being able to sing or bring forth 
his voice.” (He put a block of wood in his opponent’s mouth and 
pretended to sew the mouth shut.) 

"What shall we do with my opponent? He can neither sing any¬ 
thing, nor bring forth his voice. Since one cannot hear him, I had 
better stretch out his mouth and try to make it larger.” (He stretched 
his opponent’s mouth to the sides with his fingers, crammed it full 
of blubber, then gagged it with a stick.) 

"My opponent has much to say against me. He says I wanted to 

(Jq a -a hurt and would have slain him. When we came hither 

from the south, it was thou didst first challenge A-to a drum 

match." (He put a thong in his opponent’s mouth and tied it up 
under the rafters.) 

Etc., etc., etc. The song lasted one hour. Whenever Igsia-made 

mockery of his opponent with such tricks, M-showed his indif¬ 

ference by encouraging the audience to shout and laugh at him.” 

Other songs rely less on buffoonery, placing greater reliance on 

innuendo and deprecation. When K-and E-confronted each 

other they sang with dancing and mimicry in the following man¬ 
ner (E-had married the divorced wife of old man K-. Now 

that she was gone K-wanted her back. E-would not give 

her up, and a song duel occurred): 

K-: 

Now shall I split off words—little, 
sharp words 

Like the wooden splinters which I 
hack off with my ax. 

A song from ancient times—a breath 
of the ancestors 

A song of longing—for my wife. 

An impudent, black skinned oaf has 
stolen her. 

Has tried n> belittle her. 

A miserable wretch who loves 
human flesh— 

A cannibal from famine days. 

M IM. 
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E-, in his defense, replied: 

Insolence that takes the breath away 
Such laughable arrogance and ef> 
frontery. 

What a satirical song! Supposed to 
place blame on me. 

You would drive fear into my heart! 

I who care not about death. 

Hi! You sing about my woman who 
was your wench. 

You weren’t so loving then—she was 
much alone. 

You forgot to prize her in song, in 
stout, contest songs. 

Now she is mine. 

And never shall she visit singing, 
false lovers. 

Betrayer of women in strange house¬ 
holds. 

K-and £-taunt each other in like manner as they slog 

out their dispute: 

K-: 

Let me too follow the Umiak as kayak man I 
To follow the boat with the singers 
As if I could be afraid! 

As if I were possessed of weak-kneed waysl 
When I pursue the kayak paddler. 

It is not to be wonder^ at 
That he is pleased, 

He who has nearly killed his cousin 
He who has nearly harpooned his cousin 
No wonder that he was so self-satisfied 
That he felt stsch joy. 

E-hurls back in rebuttal: 

But I merely laugh at it 
But I but make merry over it 

That you K - , ere a murderer 

That you are jealous from the ground up. 
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Given to envy 

Because you do not have more than three wives 

And you think them too few 

So are you jealous. 

You should marry them to some other men. 

Then you could have what their husbands bring in. 

K—, because you do not concern yourself 
with these things 

Because your women cal you out of house and 
home 

So you have taken to murdering your fellow men.** 

In West Greenland, the singer has the vocal backing of his house¬ 
hold. In preparing for the contest he sings his songs until all his 
household knows them perfeedy. When the actual contest is in full 
swing, his householders reinforce his words in chorus. In spite of 
the nastiness of the insults hurled, it is good form for neither party 
to show anger or passion. And it is expected that the participants 
will remain the best of friends thereafter. The West Greenlanders, 
in contrast to the men of the East Coast, use sclf-dcprecadon, the 
self-irony which is so significant in the Eskimo character, though 
at the same time the opponent is lashed with weighty accusations 
an d sneering references. Here, for example, is the song which a 
husband hurled at the man who had induced the singer’s wife to 
so gash the covering of his kayak that it would open and drown 
him. Then she and the plotter could marry. The plot failed; the wife 
received a physical mauling, and the erxonspirator received a verbal 
mauling: 

Ah, how doubtful I feel about iti 

How I feel about having to sing. 

In my soul, which is not strong! 

However could it occur to me to make a song 
of charge against him. 

How stupid that now I really have to 
trouble on his account. 

When we were up Nonh there, 

When we were up at Kialineq 

It happened as usual that she made me 
angry, 

>4 RumustcD, Cr^nloniugett, pp. 335~a3^. 
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That as usual I gave my wife a trouncing. 

I was not angry without cause. 

I was as usual displeased with her work, 

Because my kayak cover was torn. 

It had got an opening; 

When I, a moment, went outside, they say, 

You appear to have made a remark about me: 

That I am always accustomed to behave so 
devilishly considerately: 

Tliat I on every occasion act so extraordinarily 
leniendy. 

How stupid I was then not to give him the 
same treatment, 

That I did not also give him a stab with 
the knife. 

What a pity that I acted so leniendy 
towards you. 

What a pity that I showed myself so 
considerate towards you, 

You scoundrel, who so thoughdessly 
received my angcr.*^ 

Among the Polar Eskimos the song duel is also used, but without 
the head-butting and buffeting. A dramatic presentation of a Polar 
song duel is portrayed in the motion picture, “The Wedding of 
Paloa,” made by Rasmussen and released in 1937. 

Among the Iglulik Eskimos, north of Hudson Bay, contest sing¬ 
ing is also an important art. Among these people, anyone who would 
be considered an effective singer must have a “song cousin.” This 
is an institution built upon the basis of “formal friendship,” a com¬ 
radeship bond which was widespread among the aborigines of the 
Western Hemisphere. Song cousins try to outdo each other in all 
things, exchanging costly gifts and their wives whenever they meet. 
Each delights to compete with the other in the beauty of his songs 
as such, or in the skillful composition and delivery of metrical 
abuse. When song cousins castigate each other, it is for fun, and is 
done in a lighthearted, humorous manner. When a man takes up a 
grudge song duel, however, the tenor of the songs is different. 
Though the cast of the songs is humorous for effect, insolence, de- 

After Koaig, p. 3x3. 
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rision, and the pictured ludicrousness of the opponents are the stuff 
they are made of. As in Greenland, the one who can win the audi¬ 
ence, or silence his opponent, is victor, but in any event, winner and 
loser arc expected to be reconciled, and they ex^ange presents as a 
token of settlement.” 

Further inland, among the Caribou Eskimos, who arc located at 
the very center of the whole Eskimo territory, the song duel is also 
found. From Rasmussen we have the composition of a man who 
is chastizing the deserted husband of a woman, who, mistreated by 
her spouse, ran away to join the singer. Its quahty will by now be 
familiar to the reader. 

Something was whispered 
Of a man and wife 
Who could not agree 
And what was it all about? 

A wife who in rightful anger 
Tore her husband’s furs across 
Took their canoe 
And rowed away with her son. 

Ay-ay, all who listen, 

What do you think of him? 

Is he to be envied, 

Who is great in his anger 
But faint in strength 
Blubbering helplessly 
Properly chastized? 

Though it was he who foolishly proud 
Started the quarrel with stupid words. 

The occurrence of the song-duel complex all down the west coast 
of Alaska and even out into the Aleutian Islands (reported by the 
Russian missionary Weniaroenow),” shows how basic (and possi¬ 
bly, ancient) a form it is among the Eskimos. 

The song duels are juridical instruments insofar as they do serve 
to settle disputes and restore normal relations between estranged 
members of the community. One of the contestants receives a "judg- 

M Rasnusscfl, IiUelUenul Culmre, pp. 231-331. 

*• CL Weyer, pp. 337-118. 
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mcnt” in his favor. There is, however, no attempt to mete justice 
according to rights and privileges defined by subtantive law. It is 
sufficient that the litigants (contestants) feel relieved—the complaint 
laid to rest—a psychological satisfaction attained and balance re¬ 
stored. This is justice sufficient unto the needs of Eskimo society as 
the Eskimos conceive it. It is, so far as here achieved, an element in 
which “higher” cultures often fail. 

Unlike wager of batde, however, there is no ordeal element in the 
song duel. Supernatural forces do not operate to enhance the prow¬ 
ess of the singer who has “right” on his side. Let it be remembered 
that “right” is immaterial to the singing or its outcome (though 
the singer who can pile up scurrilous accusations of more or less 
truth against his opponent has an advantage in fact). As the court¬ 
room joust may become a sporting game b^ecn sparring attorneys- 
at-law, so the juridical song contest is above all things a contest in 
which pleasurable delight is richly served, so richly that the dispute- 
settlement function is nearly forgotten. And in the forgetting the 
original end is the better served. 

In these ways, Eskimo society, without government, courts, con¬ 
stables, or written law, maintains its social equilibrium, channeling 
human behavior, buttressing the control dikes along the channels 
with primitive legal mechanisms, or their equivalents. In these ways 
a social system is shaped in accordance with the social principles and 
values laid down in the basic postulates held by the members of 
Eskimo society. Here we have come the nearest we can, in observa¬ 
tion, to the barc-bones of the legal. But the weaknesses of the Eskimo 
system are evident. In a society in which manpower is desperately 
needed, in which occupational hazards destroy more men than the 
society can well a^ord, there is additional tragic waste in the killings 
which the inchoate system permits—indeed, encourages. 
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The great significance of the Ifugao for the study of the nature 
and function of primitive legal and political institutions rests in the 
fact that they reveal how far it is possible to elaborate a system of 
interfamilial law on the foundation of a quite elementary social 
structure. They reveal how wrong are the political theorists who 
hold that law and government are wholly indivisible.* They reveal, 
also, the limitations inherent in the operation of a law system with¬ 
out benefit of formal government. For the data on Ifugao law we 
arc indebted to the late R. F. Barton for his penetrating powers of 
observation and his accurate and vivid reporting. 

Deep in the interior recesses of the rugged mountain country of 
Luzon the Ifugao have practiced wet-rice husbandry for untold 
centuries. Theirs is not a level terrain easily graded into rice pad¬ 
dies. On the contrary, rugged and sharply eroded mountains are 
gashed and cut into thousands of segments by deep valleys which of¬ 
fer precious little flat space in their constrict^ bottoms. Generations 
of labor have gone into the building of narrow terraces climbing the 
shoulders of the mountains, mile on long mile along the valley walls. 
Those who have seen it say there is nothing like it in all the world. 
To obuin twenty feet of flat surface whereon to grow his rice the 
Ifugao will sometimes build a terrace wall fifty feet high.* And all 

* E.g., R- M. MadTtr: “Property right* we legal right*, in other words they 
are dependent upon goTerniacnt. They exist otdy because government recognizes and 
protects them,” io “Government and Property,” Journal of Legal tai folitied Soei- 
ology, 4:5 (1946). (Italics mbe.) 

* Barton, Ifugao Law, p. 9. 
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this has been done by hand labor with no more effective tools than 
wooden spades and crowbars. Irrigation ditches carry water from 
mountain streams and springs to flood the Reids behind the retain- 
ing dikes along the edges of the terraces. 

The Ifugao, then, are gardeners whose economy centers about 
intensive irrigation hoe culture. An irrigation culture inevitably 
breeds law, for the control of water rights and the maintenance of 
the elaborate real-estate system that it entails demand effective 
mechanisms of adjudication and protection. This has happened in 
the case of the Ifugao so far as the elaboration of details of substan¬ 
tive law are concerned. Indeed, the substantive side of Ifugao law 
is comparable to that of the early civilizations in its complexity. But 
in ways of procedure the legal mechanisms of the Ifugao are most 
primitive and only slightly developed. Their social structure admits 
of little centralization or delegation of authority: there has been 
little explicit basis for the exercise of compulsive sanctions on behalf 
of the community. 

The Ifugao as a people number some •pfioo} Although ethnologi- 
cally they may be said to constitute a tribe, politically they do not. 
Governmentally no man is recognized as chieftain. Nor is there a 
tribal, district, or village council. Only the family possesses a full- 
fledged leader, and he is not in the Ifugao view a headman but ra¬ 
ther the “center.” Although he leads the family in legal and economic 
enterprise, its members think of him more as an int^rating core 
than as a head who in any way dominates. 

Villages in Ifugaoland are of little functional signiRcance. Houses 
generally are scattered up and down the valley troughs. In some 
places a dozen or so houses may form a cluster that constitutes a 
village. But a village is only in ^e broadest sense a political or de¬ 
fensive unit. Headhunters bent on killing the members of one family 
are not usually attacked by unrelated members of the victim’s village 
unless they come from the feud zone. Revenge expeditions are or¬ 
ganized on a kinship basis and never on a village footing. Although, 
as we shall see later on, village sentiment works to ameliorate the 
harshness of sanctions in disputes between co-villagers, the village 
still does not enter into legal actions as a village. 

The kinship group of the Ifugao is all-important and yet it is 

* Bartea, The KMlinges, p. 15. 
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very simple in its structure. From the point of view of the individual 
it includes relatives of both the father and mother to the third degree 
on either side in ascent and descent More remote relationships are 
acknowledged on an individual basis determined by personal repu¬ 
tation, influence and reciprocal services. Lineages and clans are non¬ 
existent. The simplicity and compacmess of the kinship ^stem is 
reflected in the terminology of relationship which distinguishes 
neither cousins, aunts, uncles, nor nephews and nieces. All kinsmen 
of a person’s own generation (brother, sisters, cousins) arc collec¬ 
tively lumped as tulang (sibling). All kin of the parents generation 
are called “male parent" (ana) or “female parent" (ha). All kin of 
the offepring generation (son, daughter, nephew, niece) arc lumped 
in one term, anal^. All kin on both the grandparcntal and grand- 
child levels arc grouped as apo. Kinsmen are kinsmen: a solid unit 
to be differentiated only on the basis of generations, except that on 
the parental level difference in sex is also recognized in the changing 
of one vowel.* 

When a man or woman marries, he also takes on a degree of 
identity to his spouse’s family, from whom he receives support and 
to whom he lends his aid—providing always that his identity to his 
own genetic group takes precedence in any legal squabble. 

Far more striking than the simple familial system of the Ifugao, 
albeit of secondary importance in their ^int of view, is the class 
system of the society. Prestige-seeking drives the normal Ifugao in 
his everyday striving for wealth. The goal is to achieve the status 
of \adangyang: the top rung of the stratified social ladder. To be a 
\adangyang a man must have ^adangyang ancestry; “but who so 
poor as to be unable to rake up a kadangyang ancestor in a land 
where family trees arc known clear back to Ancestor Gold and his 
sister who survived the Great Flood?" * The real essential is wealth. 
Wealth means the possession of enough rice fields to produce more 
of the life-sustaining kernels than a man’s family need eat in a year. 
With surplus wealth a man may enter the loan business, and what 
with the usurious rates that arc customary in the land, he may with 

* Tha type of kintbip tyitem b celled Huvaitn by uttbropologuts tfter (he 
wgt incrodueed by Lewb H. Morgen. It repreientt ibe •*eIei«ficatofy principle" 
ceiried to its &rthett point. 
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good luck aad skill amass an estate. Then he can undertake to build 
a hagahi, the ostentatious lounging bench that only a i^adangyang 
is privileged to install before his house. But he is not privileged to 
use the bench until he has given the uyuawae feasts—a series of pre¬ 
tentious banquets to which he invites the whole district. His surplus 
substance is joyously consumed by the enthusiastic populace, and 
what does not go down their gullets is religiously sacrificed to the 
deities. By their presence and gustatory participation his compatriots 
acknowledge his elevation to the exalted rank of \adangyang. The 
\adangyang ovi his part is fairly stripped of his liquid capital, but he 
still has his fields and, barring too much illness in his family (which 
calls for expensive sacrifices) or injudicious conduct such as will 
cause him to get bilked in a legal fracas, he may remain a wealthy 
man throughout his days. As for his sons, they can become ka- 
dangyangs only by repeating the process. 

The middle class in Ifugao, called tumo\, comprises those persons 
who own fields enough to yield a full year’s supply of rice in normal 
times. They may have a bit more or a bit less than what they ordi¬ 
narily eat, but they do not have sufficient surplus to become genuine 
market operators. 

The nawatwat are the poverty-stricken substratum who have to 
hack out from the forested or grass-covered mountain slopes above 
the irrigation levels temporary fields on which to grow camotes (a 
form of sweet potato) with which to round out their vegetable diet. 
A generation ago more camotes than rice were consumed by the 
Ifugao at large. But rice is prized and camotes despised, so it is felt 
to be a hard lot to be a camotc-eater. 

Barton docs not hazard an estimate of the relative frequencies of 
Ifugao class membership. However, most Ifugao live close to the 
subsistence minimum and the gap between i^adangyang and nawat¬ 
wat, although great in prestige, is not so great in real goods. Of one 
hundred and nine families in the Kiangan district of Ifugaoland 
some forty years ago twenty held two acres of rice fields; forty held 
one to two acres; a like number had but one acre, and only nine 
were wholly landless. 

With this general background the basic postulates of legal signif¬ 
icance for the Ifugao as they may be abstracted from the Ifugao 
data are as fellows: 
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Postulate I. The bilateral kinship group is the primary social and 
legal unit, consisting of the dead, the living, and the yet unborn. 

Corollary i. An individual's responsibility to his kinship group takes 
precedence over any self-interest. 

Corollary 2. The kinship group is re^nsible for the acts of its in¬ 
dividual members. 

Corollary 3. The kinship group shall provide protection for its mem¬ 
bers and punish outside aggression against them. 

Corollary The kinship group shall control all basic capital goods. 

Corollary 4^ Individual possession of rice lands and ritual heirlooms 
is limited to trust administration on behalf of the kin group. 

Corollary 5. Marriage imposes strict and limiting reciprocal obli¬ 
gations on husband and wife, but the obligations of each to his 
own kinship group take priority. 

Corollary Sex rights in marriage are exclusive between husband 
and wife. 

Corollary 6. Because children provide the continuity essential to the 
perpetuation of the kinship group, the small family exists pri¬ 
marily for its child members. 

Postulate II. Men and women are of equal social and economic 
worth. 

Postulate III. Supernatural forces control most activities, and the ac¬ 
tions of human beings are either compatible or incompatible 
with the predilections of the supernaturats. 

Corollary i. Compatibility should be determined for the most im¬ 
portant activities by means of divination. 

Corollary 2. The supernaturals may be controlled to some extent by 
magic and influenced to a considerable degree by extensive sac¬ 
rifice and appeasement. 

Corollary 3. The taking of enemy heads is religiously and magically 
necessary. 

Corollary 3'. A record of successful head-hunting gives a man (and 
his kinship group) power and social prestige. 

Postulate IV. Capital goods may be lent at interest. 

Corollary 1. Control of wealth gives power and social prestige; 
property is important. 

Corollary i'. A debt never dies. 

Postulate V. Rice is the one good food. 
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Corollary i. Ownership of rice lands is the most important means 
for control of wealth. 

Corollary 2. Since water is necessary for the growing of good rice, 
control of water is essential to useful ownership of rice lands. 
Postulate VI. Propinquity of residence ameliorates the absoluteness 
of the primacy of kinship ties and, conversely, outside the kin- 
ship group responsibility to others diminishes with distance. 
Corollary i. People should avoid quarreb and quickly settle dis' 
putes with non-related neighbors. 

Corollary 2. A person may ordinarily kill a distant stranger on sight. 

Let us first look at the substantive law and then turn to procedure, 
in spite of the fact that this is somewhat artificial inasmuch as Ifu- 
gao conceptions of the diHerent forms of property rest on procedural 
rather than substantive distinctions. 

Property is of two kinds: that which requires and that which does 
not require an ibuy ceremony to effect alienation. The ibuy cere- 
mony is a ritual feast held in the buyer's house at which final pay- 
ments are made to the seller, along with the customary fees (lu\lu) 
to the agent {monbaga) and witnesses. With the consummation of 
the feast and its accompanying payments the alienation of the ibuy 
property is completed. 

Ibuy property itself is of three orders: 1) rice Bclds; 2) heirlooms, 
consisting of gold neck ornaments, strings of glass, agate, and blood' 
stone beads, rice wine jars, gongs, and the jawbones of decapitated 
enemies; 3) forest lands. 

Such property is in fact family property, for no individual pos¬ 
sessor of any of these articles may sell diem except under dire neces¬ 
sity and only with full approval of his kin. To ignore the kinsmen 
in a sale of ibuy property would mean their alienation along with 
the goods. In the Ifugao setting this is a truly effective sanction, 
for without kin support a man is helpless. 

Property adi-ma-ibuy is personal and may be transferred without 
any ceremony. It consists of such movables as ordinary utensils, 
blankets, animals, fowl, houses and certain forms of immovables, 
to wit: coffee trees, coconut trees, areca palms, and camote fields. An 
agent, or go-between, may be used in arranging a sale or pledge of 
these articles, but no ceremonies are involved, nor are witnesses re- 
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quired. Neither is approval o£ kinsmen necessary for their aliena* 
tion. 

It is obvious that the ibuy ceremony functions to provide a public 
record of transfer of title for important forms of property in a land 
that has no writing. And important property is that which is rare 
and upon which ^mily economic and psychic security rests—the 
rice fields and the magically potent heirlooms. “The Ifugao at¬ 
titude,” as Barton succinctly put it, “is that lands and articles of 
value that have been handed down from generation to generation 
cannot be the property of any individual Present holders possess 
only a transient and fleeting possession, or better, occupation, in¬ 
significant in duration in comparison with the decades and perhaps 
centuries that have usually elapsed since the field or heirloom came 
into the possession of the family. Their possession is more in the 
nature of a trust than an absolute ownersldp—a holding in trust for 
future generations.” • 

The concept of trust and trusteeship with a fairly clear<ut distinc¬ 
tion between trustee occupation and individual ownership is thus 
well developed in Ifugao legal thinking. This is one outgrowth of 
Postulate I. 

Because the Ifugao family consists of the dead, the living, and the 
unborn, with concern for the well-being of the dead outranking that 
of those who live in the present or the future (the dead enter the 
realm of the supernatural and so control the present and the future: 
Postulate III), family fields may be sold if necessary to buy sacrificial 
animals to accompany the spirit of a deceased ancestor. They may 
also be sold to bring about the recovery of a family member from a 
dangerous illness. Fields which have been in a family for a long 
time naturally acquire for that family a greater psychological worth 
than more recently acquired lands. The sale price is concomitantly 
higher. 

In the purchase of a field, service charges by the monbaga (agent) 
and witnesses, plus interest on the unpaid balance, plus gifts to the 
seller’s kinsmen for the quit on their family interest in the field al¬ 
most equal the “price" paid on the field itself. The price is paid in 
units of one-tenth: two units, or a down payment of 20 per cent, 
are required as the initial installment. On this the buyer gets pos- 

* Birtoo, Ifugao Law, p, 39. 
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session and use but not title. When the last installment has been met, 
the payment of extras then begins. The extras are small in individ¬ 
ual economic value but great in number and even greater in psy¬ 
chological and magical signiRcance. Each carries a metaphorical 
name that brings forth the imagery of some step in the cultivation 
of the Held itself or some act in the process of transference such as 
“the cutting of the rice,” “the tying of the rice,” “the Hooding of the 
field,” “the surplus of rice produced by the field.” The growing of 
rice is fraught with magical overtones, and it seems clear that the 
transference of a field effects not only the alienation of the tangible 
real estate but also the incorporeal property rights in the magic that 
makes the particular field really productive. 

This inference is made inescapable by the fact that the buyer 
within a year of the ibuy transaction, if the field has been washed 
out or the terrace walls have collapsed, may nullify the sale and re¬ 
cover his total costs on the ground that the seller “did not relinquish 
his hold on its welfare and fertility.” ’ 

Rather than sell a field, a trustee who needs goods to set up a 
funeral feast, or make sacrifices, or to pay a fine or damages conse¬ 
quent to a law suit will, if it is at all possible, obtain a loan on a 
piece of his land, pledging it to his creditor as security on the debt. 
The Ifugao call this halal. The creditor is well protected inasmuch 
as it is never customary to loan a sum greater than half the current 
value of the land pledged, and, further, the field is his to have and 
to hold tmtil such time as the debt is repaid in full even though this 
be a generation or more. Debts devolve on the debtor's heirs, and 
credits are inheritable assets on the other side of the picture- The in¬ 
terest on a land loan that accrues to the lender is the usufruct of the 
field. 

Real-estate loans are arranged through the medium of a monbaga 
for a fee of from 5 to 12 per cent of the sum of the loan. The fee is 
paid by the lender, but ultimately it is footed by the borrower, since 
the charge is added to the sum of the basic debt. No ibuy rites are 
involved in consummating a land pledge, and the only necessary 
witness is the monbaga. 

The law permits the creditor to repledge the land at any time that 
he needs liquid capital. He is subject only to the limitation that he 
r /W., p. 50. 
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may not borrow more on the piece than he himself lent. This is, of 
course, a wise protcaion on behalf of the original debtor trustee. 
Violation of this duty is a legal offense, but with what exact conse> 
quences we do not know, except that Barton cryptically remarks, 
“there would be an excellent beginning for a quarrel that might end 
in lance throwing.” • 

A rice field without water is useless. Therefore, any transfer of 
rice lands ipso facto includes the rights to the water that ordinarily 
services the field. 

Water rights once established are perpetual but also transferable. 
Sources of water arc both common and private property. Water 
flowing from springs on public domain to land on public domain 
is available to all takers on a priority basis; i.c., the first man to 
subjugate a field below the spring has first rights to all the water his 
field requires. Even though a second comer builds a field between 
his plot and the spring, the newcomer may divert only so much 
water as the first comer docs not need. If a spring is on private land, 
all the water flowing from it belongs to the family that owns it. Its 
members may, however, and customarily do, sell rights in the sur¬ 
plus water to others, and these rights are in perpetuity. 

Ditches arc constructed by the men of a family working together. 
Perpetual interest in a ditdi may be sold to others, and then the 
task of maintaining the ditch becomes the equal duty of all mem¬ 
bers of the “water company.” No new construction may impair the 
previously laid waterworks of others. But the maintenance of fields 
requires occasional sluicing of quantities of clay or leaf mold onto 
them for fertilization. Then the owner of a field has the privilege- 
right to cut a temporary sluice through any and all fields above his, 
providing he also fulfills his duty to restore them to their former 
condition. 

Borrowing and lending of minor items and livestock is carried 
on at a lively rate among the Ifugao. Any large ceremonial event- 
funerals, recovery from illness, elevation to I^aAangyang, marriage- 
launches a family into extensive borrowing. Except as kinsmen go 
easy on each other, the minimal interest rate {lupc) is ordinarily 
too per cent for even the shortest terra. When repayment is deferred 
for more than a year the rate leaps to 300 to 400 per cent. Small 

• Ilni.. p, 45. 
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wonder the Ifugao says a debtor’s goods go away in great heaps 1 
Small wonder that so much of Ifugao litigation turns on questions 
of dcbtl For there is no statute of limitations and “a debt never 
sleeps." 

Before considering Ifugao laws of inheritance it is necessary first 
to discuss the essentials of marriage. This, too, is a piece of business. 
Under Postulate IV it is stated to be a secular, civil contract between 
two families. The man and woman who enter into marriage are, 
under Postulate III, equals. This is so, because each ideally brings 
into the marriage exactly equivalent amounts of property—for 
women inherit and hold on the same basis as men, and men and 
women both work the fields. 

The years before marriage arc carefree and fancy-free. Parents 
arc most indulgent, and at adolescence both boys and girls leave 
their homes to avoid the incestuous implications of brother and sis¬ 
ter sleeping under the same roof.* The girls resort to an angamang: 
a deserted house or the home of a widow that serves as a dormitory 
for maidens. The boys roam at large, seeking shelter and a night’s 
bedmate in any angamang that docs not house a “sister." Love is free 
and transient—until a boy and girl begin sleeping together regularly, 
ultimately to decide (or be convinced by their families) that it is 
time to begin getting married. Four ceremonial feasts, involving 
animal sacrifices and gift exchanges, must be consummated, each 
accompanied by favorable divinations, before the marriage transac¬ 
tion is completed and the fields finally settled on the conjugal pair. 
This may, in the case of a poor man, take many years. The couple, 
however, after the mammon, or first marriage feast, live together as 
man and wife, each with a limited claim on the other, and low 
damages may then be assessed for sexual infidelity as fourth degree 
adultery.” 

The important fact is that parents assign some land and other fam- 

• “Are your people like the lowUnder*—do they deep ia the ume houie with 
their suter*?” (An Ifugao is quizzing Barton.) 

’•Our bouso are very big; they often have as many rooms as all of the houses 

of one of your villages.” . . . . 

‘'NaJ(tyangl ... If they are as big as a Urge village and if brothers and sucers 
deep at opposite ends of them, « is perhaps not so had. But the way the Pitcao 
(*fisb-ttters,* lowUnderi) do is a custom that stinks.” Barton, HaJf Way Sun, 
p. 58. 

M See p. liy, below. 
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ily property to each child at or before marriage, if there is enough to 
go around. Otherwise, the first-born gets it all, and his brothers and 
sisters are dependent upon him. He becomes the “center” of the 
family. It is better, the Ifugao feel, to have one strong “center” than 
a handful of weak fractions. Possession is given to the child when 
the marriage is completed and he sets up his own household. By 
the time the last child is married the parents have wholly stripped 
themselves of the management of family property; it is up to the 
children to provide for them from then on. The father contents him¬ 
self thereafter by serving as a family priest. 

For the children of h/dangyangs and would-be I(adangyangs, there 
is no freedom of the angamang. Free experimentation in the girls* 
dormitories might lead to misalliance: a rich boy with a poor girl, or 
vice versa. This would never do, for it means putting person^ pre¬ 
dilection before family interests; there would be no property equiva¬ 
lence in the marriage. To avoid such contretemps wealthy parents 
arrange marriages for their offspring while the children are yet in 
infancy.*' Indeed, far-seeing fathers who want to make a good al¬ 
liance even arrange potential marriages for children as yet unborn— 
with the ever-useful monbaga doing all the negotiating. Specific 
assignments of family property are agreed upon in advance, and 
once the first marriage feast has been performed, the youngsters are 
provisionally married. They take turns living in each other’s homes ** 
and grow to maturity together. When at last the final feast is held, 
they receive their full inheritances. Sexual infidelity by either party 
prior to completion of the marriage is penalized as fourth- to second- 
degree adultery. 

All marriages, whether ended by death or in divorce, must be 
terminated by a formal abrogation of the marriage contract through 
a payment called pbu. which literally means “finish.” Remarriage 
without payment of ^bu to the kin oi the other spouse is severely 
sanctioned, as in the case of Liuliwa. 

Liuliwa had deserted his wife and refused to pay the gibu de¬ 
manded by her kinsmen. He was stiff-necked and arrogant (appar- 

»» Bti^ c»lb fiicb marrUgn "contract mairijge" as agaliut “trial marriaK" 
to the other kind (JJygao Lam, p. 19). The durinoioD it spurious, howercr, since 
both nwnages are contracts; both are equally binding, and the only essential differ¬ 
ence is in the preliminary procedures leading up to the contract 
** The biaamit relatioo. 
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ently nursing a grudge). To the mon\alun (procedural go-between) 
who came to press the demands on him he sneered> “Her kin will 
be bald-headed, and even then they won’t have received any gibu!' 
Four monl{dun were sent, one ofler the other, without budging him. 

At last his wife’s "brothers” made the magic customary for a 
head-hunting expedition. Three of them ambushed Liuliwa and 
speared him In the back. He was wrong, and his own kin made no 
attempt to avenge his death." To overlook even so much as one 
relative among a spouse’s kin can have dire consequences, if that 
one person is strong to demand and the other is too strong in resist¬ 
ing demands. 

Nangligan of Mampoyla lost his wife, who was from Luhadan, 
through death. He paid the customary gibu to terminate the mar¬ 
riage. But Ohunda, a “brother-in-law” was absent at the time of the 
distribution. On his return he sent a go-between to collect to\dang, 
an addenda payment. 

Nangligan was stiff-necked: "I have given them their kettl^skillets 
and their bolos. They’ve had all they are going to get out of me. 
Don’t keep coming back to me with this demand.” 

The go-between withdrew from the case. 

Ohunda, working in his Held one day, saw Nangligan coming 
down the path well-armed. He hid his own spear until after Nan- 
gligao had passed by. Then he speared him in the back. No re¬ 
venge was taken for the execution.^* 

A release from the marriage contraa must be absolute and uncon¬ 
ditional. 

Death terminates marriage; so does divorce. It is rather surprising 
in view of the elaborated emphasis on getting married that ^vorce 
is as frequent as it seems to be. It seems, however, that the very 
specificity and elaborateness of mutual marital obligations contrib¬ 
utes to the brittleness of many marriages. Certainly an examination 
of the numerous specific grounds for divorce indicates just this. As 
listed by Barton they arc: 

1. A bad omen of the bile sac of the sacriHdal animal at any one 
of the four feasts of the marriage ritual. 

2. A bad omen of the bile sac at any of the three principal rice 

s* R. P. Barton, Vhilifpint Pagans (London, 1935), p. 250. 

** IM., pp. 49-50. 
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feasts of cither family during the first year after the comple¬ 
tion of the marriage rituals. 

3. Barrenness. 

4. Continuous dying of offspring. 

5. Permanent sexual disability. 

6. Unwillingness to perform the sexual act. 

7. Neglect in time of sickness, “failure to cherish.*’ 

8. Insulting language by an in-law. 

9. Reduction of the area of fields agreed on in the marriage con¬ 
tract. 

10. Selling of a rice field for insufRcient reason and without con¬ 
sent of the other spouse. 

11. Continued refusal of a father-in-law to deliver the fields called 
for in the marriage contract when the couple reaches a reason¬ 
able age. 

12. Incurring of unreasonable debts. 

13. Chronic laziness or shiftless conduct. 

14. Failure to perform certain special duties involved in getting 
married. 

15. Any legal offense by a kinsman of one spouse against a kins¬ 
man of the other. 

16. Insanity. 

17. Extreme jealousy. 

18. Incompatibility. 

19. Dereliction of affection. 

20. Desertion. 

21. Adultery.” 

Barton also notes, “It cannot be too strongly emphasized that hus¬ 
band and wife are never united into one family. They are merely 
allies. The ties that bind each to his own family are much stronger 
than the ties that bind them together. An Ifugao explained this to me 
by putting his hands parallel, forefingers together. The forefingers 
represent the two spouses; the hands the two families. Should the 
two families separate, should they withdraw from amity and agree¬ 
ment, the two spouses, the forefingers, of necessity withdraw, because 
they are attached to different hands.” ” 

as Bartoa, Ifugao Lam, pp. 30-31. 


im., p. 35. 
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The separation is not wholly cold-blooded so far as legal form is 
concerned. In addition to gibu, the party that gave cause has to pay 
a small amount in token damages, called hudhud, to assuage the 
mental anguish caused the aggrieved partner, literally, '‘ha\it di 
nemnem, hurt of the mind.” ” The causing of mental anguish is not 
a ground for divorce among the Ifugao, however. It is much too 
broad and indefinite a category for that. The grounds are detailed 
and specific; assuagement of mental anguish is merely a minor by* 
produa. 

Property settlements in cases of divorce are simply and rationally 
achieved. When there are children their interests come first.** All the 
property of both parents (except personal property) must be asdgned 
to the ^Idren at the time of the divorce. Except in unusual cases of 
mature children whose father has fields and whose mother docs not, 
the children go with the mother, who administers their fields for 
them until they marry and take over on their own. 

In cases involving no cKUdren, all family property brought into 
the marriage by each of the spouses reverts with the spouse to the 
family from which it came. All property of any sort acquired through 
the joint efforts of the couple during the time of their married life 
is equally divided between them according to the decision of two 
referees. These monhangdad, who are chosen by the separating 
spouses, one by each, get a small part of the property for their 
efforts. 

So much for the subsunce of basic property law, family law, and 
the laws of irrigation, sale, and indebtedness, all of which arc in the 
nature of contraa. 

By virtue of the nature of Ifugao social organization there can be 
no criminal acts.** All other legally recognized offenses are of the 
type known in Anglo-American law as torts: private (or dvil) 
wrongs or injuries independent of contract. Among the Ifugao the 
responsibility for initiating any prosecution rests with the aggrieved; 

IbiA., p. 3a. 

IS Portulate I, Corollary 6. The conjugal family exLta primarily for in child 
membcri. 

Barton treats all aggressive acts which carry customary penalties as critna 
under the heading, Penai Lau/. However, Tioladoni of contracts are also pe&ilized, 
and mere penalty does not disdnguiih one form from the other, ifugao Lam, pp. 
61-90. 
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any damages, penal assessments, or physical punishment indicted 
upon the defendant arc imposed by the plaintifi and his kinsmen. 
The lines of procedure arc anything but raw self-help, however. Cus¬ 
tom requires that proper procedural protocol be carefully exhausted 
before resort to direct seizure or the lance is taken. 

L^l coercion occurs only when its applicator enjoys a socially 
recognized privilege-right to proceed in a legitimate way at a l^iti- 
mate time for a legitimate cause. Legitimate cause is defined by the 
substantive law. The legitimate way and legitimate times are defined 
by the adjective law. 

Procedure among the Ifugao, except in homicide cases calling for 
direct blood revenge, requires the use of a go-between as in all inter- 
familial negotiations. In arranging contracts, we have already rec¬ 
ognized this functionary in the person of the monbaga. The go- 
between in litigational procedure may be the very same individual, 
but in such a situation he is known as a monf^alun. A monbaga is, 
literally, an “asker,” “requester.” A monl^alun, on the other hand, is, 
literally, an “advisor,” or functionally, a “mediator.” “ He is always 
the key figure in the adjustment of any trouble case. 

The existence of the monkjdun represents a first step in the devel¬ 
opment of juridical institutions. He explicitly expresses the general 
societal interest in the clearing up of tensions, the punishment of 
wrongs and the reestablishment of social equilibrium when the 
normal balance has been disturbed by an alleged illegitimate act. He 
is to be recognized as a quasi-public official: the “disinterested" third 
party who represents the public interest in seeing that justice is done. 
He is not an outright public official, because his office is not ex¬ 
plicit; he is a mon\alun only when acting as a mon\alun. and he is 
not chosen by the public to serve in that post. He is not a judge; for 
he makes no judgments. He is not an arbiter; for he hands down 
no decrees. He is merely a forceful go-between—an admonishing 
mediator of limited authority but of usually persuasive effectiveness. 

T^e mon^alun is always a member of the kadangyang class and 
ordinarily a man of reputation as a head hunter. This means that he 
enjoys gencr^ influence emanating from his personal prestige; but 
more than this he is in a position to marshal effective support from 
his own kinsmen in the pinch. 

Ibid., pp. 95-125. 
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The mon^alun in any legal action is chosen by the plaintiff. Any 
i(^adangyang not related to either party may be asked to take the case, 
although a man who has already built up a name as a successful 
setder of cases is preferred. In cases arising out of breach of contract 
and debt the aggrieved ordinarily makes repeated efforts to collect 
his due for himself before resorting to the intervention of a monf^a- 
lun. In tort actions he immediately consults his kin and with their 
consent seeks out a monf^alun wi^ litUe delay. 

Barton is of the opinion that the mon\(Uun exercises no authority> 
but this is hardly born out by the evidence Barton himself adduces. 
The monkdun exercises no authority insofar as it is true that he can¬ 
not himself declare a judgment or personally enforce the settlement 
that is ultimately agreed upon. He dehnit^ has the authority to 
force the defendant to join the issue, however; for when a monkjdun 
approaches an alleged transgressor, if the “accused be not disposed 
to listen to reason and runs away or ‘shows Bght’ when approached, 
the Tnon\alun waits till the former ascends into his house, follows 
him, and, war~\nife in hand, sits in front of him and compels him to 
listen.** In the hands of a wealthy and powerful man with a head¬ 
hunting record, acting in the public interest, the war knife is an in¬ 
strument of authority! 

The tnon\alun is not an advocate of the plaintiff. He is equally 
interested in seeing that the defendant’s rights are met. Or better, 
he strives to bring about a settlement of the issue in accordance with 
generally recognized cultural standards. He is a pipeline between 
the two antagonists, who, once the issue is joined, may not confront 
each other or speak one to the other until the issue is settled one way 
or the other. So—the monkalun shuttles back and forth between the 
embroiled parties (which means not only the two principals but also 
their family centers) first stating the demands of the plaintiff and 
then carrying back the counterproposals of the defendant. What¬ 
ever his ultimate intent, it is unlikely that the defendant will come 
to terms easily, for, "self-interest and self-respect demand that the 
accused shall not accept punishment too tamely or with undue haste, 
and that he shall not pay an exorbitant fine. If he can manage to 
beat the demands of the complainant down below those usually met 
in like cases, he even gains in prestige. But the mon\aiun never leu 

^ Ihii^ p. p4' (IcaltM Bama's.) 
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him forget that the lance has been scoured and sharpened for him 
and that he walks and lives in daily danger of it.’* 

“It is the part of the accused to dally with danger for a dme, how> 
ever, and at last to accede to the best terms he can get, if they be 
within reason.” ” 

This the monf^alun knows full well, so he scolds, wheedles, lashes 
with sarcasm, insinuates the ill-temper of the other side, exaggerates 
the ferocity of its warriors, blows up the number of kinsmen who 
have gathered at the call of the plaintiff, scoffs at the weakness of 
the defendant’s supporters and at the thinness of his argument. Re¬ 
sentment of his remarks would render him no longer a go-between 
but an ally of the other family. He is also perfectly free to give the 
plaintiff the same treatment when he returns with the defendant’s 
response. Since he knows the propensity of plainti^s to overstate 
their grievances and expected damages, he works to whittle down 
the original demands to a point where in time an agreeable setde- 
ment is reached. 

Thus, although the mon^alun has to deal with a good deal of in¬ 
transigence, and “the lance is back of every demand of impor¬ 
tance,”” the plaintid is not overanxious to kill the defendant, nor 
is the defendant for his part overly eager to be killed. “The kin of 
each party are anxious for a peaceable settlement, if such can be 
honorably brought about. They have feuds a-plenty on their hands 
already. Neighbors and co-villagers do not want to see their neigh¬ 
borhood torn by internal dissension and thus weakened as to the 
conduct of warfare against enemies. All these forces make for a 
peaceful setdemenc.” ” 

As for the monkalun, aside from the matter of his own social in¬ 
terest in serving his people, aside from the ego gratification of per¬ 
sonal prestige enhanced by a successful record, each success brings 
new cases to him, and each case brings fat fees in pigs or other goods 
of valued-fees which are added in costs to the defendants. 

In the determination of damages five factors are critical: i) the na¬ 
ture of the offense; 2) the relative class positions of the Hdgants; 
3) the solidarity and behavior of the two kinship groups involved in 
the dispute; 4) the personal tempers and reputations of the two prin¬ 
cipals; 5) the geographical position of the two kin groups. 

** Ibid., p. 95. *• Ibid., p. 94. •* Ibid., p . 95. 
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1. Customary scales of payments and damages are rather dcHnitely 
Axed for all types of transactions and torts. 

2. There are at least three grades of penalties: one each for the 
\aiiangyang, tokum, and nawatwat classes. When both litigants are 
of the same class the customary penalty is easily arrived at. It is when 
they are of different classes that the lines are not so clear. In any 
event> the defendant will most likely have to pay over the sum that 
is characteristically linked to his class status, but it may be some' 
what more or less, depending on the other factors entering the total 
situation. Thus if the plaintiff is a f{adangyang and the defendant 
toi(um or nawatwat, the defendant will pcr^rce pay the most that is 
expected of a to\um or nawatwat. If the classes of plaintiff and de¬ 
fendant arc reversed, the kfldangyang defendant will pay the least 
that is expected of a rich man. Or, it may be that the settlement 
arrived at rests about halfway between the scales set for the two 
classes. Such is the legal consequence of Postulate X. 

As an indication of the relative scales the accompanying table 
shows the customary damages paid over in cases of unaggravated 
adultery committed after the Arst marriage feast.^’ 

Damages paid by Damages paid by 


J(aJangyang 

tokum 

X expensive kettle 

Pu-u 

I death blanket 

Pu-u 

Haynub 

1 expensive kettle 

Natauwinan 

1 kettle 

Natauwinan 

4 iron implements 

Natauwinan 

I kettle 

Natauwinao 

4 iron implements 

Nataku 

1 cheap kettle 

Nataku 

3 iron implements 

Nataku 

I cheap kettle 

Nataku 

3 iron implements 

Na-oha 

I cheap kettle 

liwa 

Liwa 

I kettle 

(mon\aluni fee) 

I ceremonial clout 




Damages paid by 
nawatwat 


Pu-u 

I middle-price kettle 

Natauwinan 

I kettle 

Nataku 

I cheap kettle 

Nataku 

I cheap kettle 

Nunbadi 

3 iron implements 

Na-oha 

3 iron implements 

Liwa 

I cheap ketde 


*» tM., P. 62. 
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If the four feasts and property transfers have been completed, the 
penalties are increased from "sixes” to "tens” and multiplied in 
value about six times. “Sixes" and "tens” refer to the named portions 
of the payment. In this chart there arc six parts. "Tens” are for more 
serious offenses. 

Ifugao offenses of a tortious nature are sorcery, murder, accessory 
to homicide, adultery, putting an innocent person in the position of 
being considered an accessory to an offense, manslaughter, malicious 
killing of animals, arson, incest, insult, slander and false accusation, 
unjustified seizure. 

^rcery is by means of the evil eye, cursing, and soul capture. 
Among the Ifugao, as elsewhere in the primitive world, magic and 
sorcery are not confused. The one is used in a multitude of ways to 
grow the rice, protect the fields, and miraculously to increase the 
rice once it is lodged in the storehouse. It is used to aid in cures and 
to help in war. It is socially encouraged and a legal privilege-right. 
But sorcery is another matter; it is homicide within the community 
icseli 

The evil eye is a personal affliction not a result of evil volition; its 
effects are not ordinarily deadly, and where there is no intent, except 
for minor restitution on occasion, no damages are sought It is only 
necessary that the evil eyed make ritual sacrifices and be cured. 

A curse by an ordinary person calls for only moderately heavy 
damages of “tens” for the upper two classes and “sixes” for the lower. 
But repeated sorcerery is not to be borne. Ultimately the death pen¬ 
alty will be imposed. 

Soul capture involves such an elaborate technique of invocation of 
the victim’s ancestral spirits and sundry other spirits, culminating 
in the capture and bottling up of the victim's soul in the form of a 
bee or fly, that there is no question of premeditated malice. It is 
prima facie. Such sorcerers are sure to be speared, and perhaps even 
by their own kin. 

Adultery, as we have already seen, is graded in accordance with 
the number of stages of the marriage rituals that have been com¬ 
pleted. Intent also influences the degree of seriousness of the act. 
Simple adultery, called luktap, is discreet and limited. Aggravated 
adultery, howktt, is open and flagrant—a genuine insult to the in¬ 
jured spouse. Women in particular are apt to overlook their hus- 
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band’s derelictions if only they do not come to general public atten¬ 
tion. Then the pressures of “public opinion" are on them to sue. 
Again reflecting the group contract nature of Ifugao marriage, only 
the first part of the “sixes” or “tens” paid as damages goes to the 
ofiended spouse. The rest is divided among his or her kinsmen. 

One interesting aspect of the Ifugao conception of adultery is that 
a married corespondent in a divorce suit has to pay damages two 
ways: to the in-laws of his partner in adultery and also to his own 
wife's kinsmen as a penalty for the breach of his own marital con¬ 
tract. The same holds for a married adulteress as well. Adultery is, 
as noted, a ground for divorce, but it need not be so used. However, 
if the marriage is to be continued, the offender must then put up a 
“general welfare" feast at which he regales both his wife’s and his 
own kinsmen. Eating together restores and renews the equable 
relations of the two groups. 

It is wholly possible for an offended spouse to forgive the erring 
partner and still to sue the interloper, although legally he may stand 
on his (or her) demand-right for damages from each of them. 

When it comes to a husband surprising his wife in fiagrante 
delicto, law and custom arc apt to be in conflict. Or, perhaps it would 
be more accurate to state that the lines of the law are not clearly 
drawn. Barton mentions having heard several stories of lovers im¬ 
paled by a single thrust of an outraged husband’s spear. The kin of 
the slaughtered victims are reported not to have accepted the kill¬ 
ing as justified and to have taken revenge. Whether the wife’s or the 
paramour’s kinsmen did the job is not made explicit. They hold that 
the husband should at least try to collect kow\it damages before 
resorting to the spear. General opinion, on the contrary, holds that 
a man whose rage is so slight as not to kill under such circumstances 
must love "money" more than his self-respect. So a self-respecting 
man should use his lance in hot blood and get one in the back in cold 
revenge. The alternative would seem to be to look the other way 
and sue later. 

Incest, which is very rare among the Ifugao, is not a legally pun¬ 
ishable offense. It is solely an intrafamily affair, and an Ifugao fam¬ 
ily does not proceed against itself—except in the case of members 
who indulge in soul capture. 

Rape crops up as a common legal issue because of the contradic- 
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tory nature of Ifugao sex patterns. Among the unmarried love is 
free, but it should not come too easily. It is the pattern for a girl to 
be coy and resistant on the first approach of a boy. He, poor chap, 
has a tough time knowing whether the girl is putting on an act or is 
really fending him off. He finds out when the monkalun comes with 
charges. The traditional scales of damages are not high, but they are 
big enough to make it worthwhile for some girls to lure unwary 
youths into the snare. 

Married women are in a different class from maidens. Rape of a 
married woman by a married man offends both her own and her 
husband’s kin groups. Each collects damages equivalent to those 
paid in a case of aggravated adultery. And then, if the rapist is mar> 
ried, he pays not only the woman’s, her husband’s, but also his wife’s 
kin the damages that go with aggravated adultery. This is really 
enough to break his back financially. 

Aldmugh the customary damages arising from actions for slander 
and insult are not so great, the actions are many. The Ifugao has 
a powerful sense of “face” and his character is easily defamed and 
derogated. False accusation as a tortious act springs from the same 
sentiments; the damages are not heavy for this offense cither, but 
among a litigious people it should work as a socially useful check 
on the impulse to sue too readily. An innocent man suffers no ex¬ 
pense in defending himself, since the defeated plaintiff must pay the 
mon\alun fee in addition to damages for attempted injury to the 
defendant’s reputation. 

Theft calls for restitution plus punitive damages, if the thief be a 
^adangyang or tol^um. For a kadangyang the punitive damages arc 
quadruple the value of the stolen article; for a tof^um merely equiva¬ 
lent. A lowly nawatwat merely makes restitution. All must pay the 
mon\dlun's fee; but this, of course, is graded according to the rank 
of the culprit. 

Animals are attributed with legal personalities. Maliciously to kill 
an animal is akin to killing a person; an animal is a sort of household 
member, and to the Ifugao mind the assault is an assault of a per¬ 
sonal nature. The damages are called labod, exactly as the damages 
assessed in the homicide cases that may be composed—and they are 
heavy indeed. A dog, on biting a person, may be killed in self-defense 
and with immunity. So also a pig that cats rice from a drying-stack. 
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Such killings are not malicious. If, however, the victim of the dep¬ 
redations docs not kill the beast, but merely drives it off, its owner 
is subject to a claim for damages. 

The Ifugao, it is now clear, arc a property-minded people. Viola¬ 
tions of contracts and the commission of torts arc almost always 
sanctioned by property assessments. But always there is the lance in 
the background. The defendant who will not come to terms will be 
speared. Nevertheless, so long as the case is in the hands of a 
lun the spear cannot be raised. To do so would line up the monf^alun 
and his family against the killer along with the kin of the victim. 

A mon\alun, when utterly stymied by the stubbornness of his two 
litigants, can always withdraw from the case. On doing so, he makes 
a formal announcement to this effect and imposes a truce of from 
two weeks to a month on the two parties. If cither raises an aggres¬ 
sive hand against the other during the period of the truce, he auto¬ 
matically lines up the mon\alun as an ally of the other side. 

When the truce has run out, the plaintiff has two oaurses. He may 
get a new tnon^alun to try to bring the defendant to terms. Or, if his 
kinsmen are with him, they perform war rituals preparatory to am¬ 
bushing the defendant. This is the last resort. 

“If a family conduct its case faultlessly, even though the issue be 
only a debt, and especially if a monkalun be sent, they may, at the 
termination of the truce, slay the culprit. Public opinion wilt uphold, 
and the kin of the slain arc not very likely to retaliate.” “Are not 
very likely to retaliate”—but not infrequently they do, and it is here 
that Ifugao law breaks down. Feud frequently results, and the fester¬ 
ing wound may be a social drain for generations until a marriage 
heals the breach and halts the killing and counterkilling. 

Within the “home district” (i.c., a given valley system) resort to 
killing is rare, however. Neighbors not involved in the dispute exert 
pressure on the litigants to come to terms. The monl^alun extends 
his efforts to the utmost. And the litigants also feci an obligation 
not to endanger home security. When a killing docs occur in the 
home district it is not aggravated by taking the victim’s head, and 
although counterkillings are almost sure to occur, the feud will be 
brought CO a close before too long. 

The home district shades off into a “neutral area.” Numerous kins- 
*• Barton, Mtlf Way Sun, p. 115. 
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men live in this peripheral zone, but there are nonkinsmen with 
whom one need not be too patient in a law suit. A mon^alun ought 
to be sent in a dispute with a party living in the neutral zone. Heads 
are not taken in executions of tortfeasors, but are sometimes in feuds. 

As distance increases, a man enters the “feudist zone.” Except for 
a small number of relatives, everybody here is “bad.” Permanent 
feuding relations with certain families in this area are the thing. 
Fresh feuds are not ordinarily sought, but legal procedures are apt 
to be perfunctory and to lead quickly to killings. Heads are usually 
taken. Travel is dangerous in the feudist zone. 

The “war zone” is country out of bounds. Anybody in this area 
is killed on sight. Head-taking expeditions make their stealthy raids 
in such areas whenever heads are wanted for purely prestige or re¬ 
ligious reasons. The relation is one of permanent enmity unmiti¬ 
gated by any limitations of law except for a few powerful men who 
have entered into biyao pacts. 

Propinquity, as Lowie has pointed out,*^ is an ameliorating factor 
in the operation of Ifugao law, and although the system rests pri¬ 
marily on the kinship principle, the territorial principle goes by no 
means wholly unrecognized. It is also clear that Ifugao social mo¬ 
rality is strong in inverse proportion to distance. But distances are 
not very great. 

As Barton puts it, “The tic of propinquity, a weak one, is of two 
kinds: positive, which allies a man with his fellows in proportion 
to their nearness; and negative, which intensifies the accursedness 
of his own or his neighbor's enemies in proportion to their remote¬ 
ness."" 

In passing, let us note that the Ifugao do not practice war as an 
instrument of politics. Indeed, they do not know war as a social 
institution; for they merely head-hunt, a form of aggression but not 
of war. 

The tie of propinquity has one specific institutional expression in 
Ifugao usage. If a “neutral zoner” or a person from the “feudist 
zone" enters the “home district” to kidnap a woman or child, or per¬ 
haps to make a forcible seizure of some object in enforcement of a 
debt payment—and a co-villagcr who is not a kinsman of the vic- 

Lowk, Origin of the State, pp. $8-59. 

^ Bartoo, Half Way Sun, p. 106. 
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tim is present at the time of the depredation—he must if he is a 
\aAangyang, and probably will, if he is a demand and collect 

a payment from the aggressor known as tol(om. Barton originally 
treated this as an assessment of damages for putting the bystander 
under suspicion of being an accomplice of the marauder. His de¬ 
manding of the to^om is an overt disclaimer of responsibility. The 
marauder’s payment of the ro^om is a public confirmation of the 
bystander’s innocence. The bystander who docs not collect io^om 
at the least loses prestige, at the most his life, by the hands of the 
victim’s kin, as a participant in the deed. There is, of course, the 
alternative possibility that he could actively intervene to protect his 
neighbor, but without a kin bond it is unlikely that he would do so.* 
In his posthumously published work on the Kalingas Barton ex¬ 
pressed the feeling that the I-am-not-an-accomplice meaning of 
tolfom is an ideological, reinforcing rationalization of the practice. 
The essence, he felt in his later work, lies in a kind of blackmailing 
of the raider, an “aha, I-caught-you-in-the-act, fork-over-or-clse” ex¬ 
tortion which is to be looked upon as much as the price of noninter¬ 
vention as evidence of noncomplicity. The nonrelative of a co-villager 
has to be bought off by an outside kidnaper or seizer.’* 

Whatever the mixed motives may be, it is clear that the collection 
of tol^pm rests on a territorial conscience, however weak. 

Against the deadly particularistic tendencies of feud and break¬ 
down of peaceful procedure that disrupt Ifugao life there are in 
addition to the restraints of the territorial tie two other working 
forces. Travel in the feud and war zones is always extremely dan¬ 
gerous—except in the cases of courting swains and the i^adangyang, 
or his agents, who has entered into a biyao pact with other hfidang- 
yangs residing in the alien districts. The biyao is a contract for 
mutual protection ostensibly arranged to make trading expeditions 
possible. Both the courting swain and the biyao pact holder are 
granted a special immunity from attack. 

The sociological importance of the lover’s immunity escaped Bar¬ 
ton and he failed to explore further or report any detaib on it. Noth¬ 
ing is said as to how lovers distinguish themselves from mere in¬ 
truders so as to avoid being speared. There was no inquiry as to how 

** Btnoo, //iffso Law, pp. alio, the p. 140. 

BirtoQ, 7 k« Kdiaiat, pp. 141-142. 
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the Ifugao would explain this remarkable break in the wall o£ 
hostility. 

A hypothesis can and should be offered, however, and it is not 
the romantic one that all the world loves a lover. There are economic 
and social advantages in peace. Too much hostility is destructive o£ 
many o£ the goals of man. For the Ifugao, as for any other people, 
one way of effecting constructive, peaceful relations is by intermar¬ 
riage. Indeed, in Ifugaoland, one certain way of ending a feud is by 
intermarriage." The one way of uniting two kinship groups into 
a larger structure of social cooperation is through intermarriage. 
And one workable way of achieving these benefits and neutralizing 
the social destructiveness of chronic hostility is to let the boys seek 
out the girls in safety. Sir Edward Tylor argued that, “Again and 
again in the world’s history, savage tribes must have had plainly 
before their minds the simple practical alternative between marry- 
ing-out and being killed out.” For the Ifuago it was hardly such 
a clear-cut cithcr/or set of alternatives, but they clearly chose a means 
of cutting down the number of killings—and, what is more impor¬ 
tant, of stepping up the possibilities of economic and social coopera¬ 
tion. 

The same end is achieved by the biyao pact. Under its terms each 
partner guarantees the personal safety of the other and any com¬ 
panions or agents of the other while in his home district. An assault 
upon the visitor by anyone in the district means that the protecting 
partner is under the duty to collect customary damages on behalf 
of his injured biyao partner. If he is murdered, he must obtain ven¬ 
geance. 

While such a pact is in effect, it operates to extend the rule of law 
to both districts, especially if both partners be strong characters of 
sufficient prestige. However, among the Ifugao such pacts are re¬ 
ported to be short-lived because of the heavy burdens they impose 
upon the {adangyang and his kinship group. Then the two districts 
may be without one and they lapse to the lower levels of hostile 

** BvtpD, Ifugao Lmp, p. io8. 

** E. B. Tylor, “On a Method of Investigating the Development of lasdtutioDi; 
Applied to Law* of Marriage and Descent,” fourital of tka Royal AntknpologUal 
lasiitate, 18:367 (1888). A similar argument was advanced a century earlier by 
Lord Bolingbroke. See A. O. Aldridge, “The Meaning of Incest from Hutebefoo to 
Cibbon,” Ethict, 61:309-313 (i 95 i)> 
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relations until two other ^adangyangs take it upon themselves to set 
up and enforce a new biyao. It is thus a fitfully working institution, 
but it is the foundation for a loftier and permanent structure. 

In summing up and weighing Ifugao legal institutions we find 
their most significant aspect lies not in their remarkably complex 
substantive law but rather in their use of the monkalun. He repre¬ 
sents the judicial process in one of its prenascent forms. Here, in 
the intervention of an official (or quasi-offictal) representative of the 
society at large in the squabbles and troubles of its subgroups, we see 
the community interest striving toward expression. So-call^ self- 
help is limited and guided to a “correct” solution by social inter¬ 
vention. 

If we look for the moment upon the two disputing kin groups as 
analogous to two contemporary national states, wc may note a simi¬ 
larity between the process of Ae mon^alun as juridical go-between 
and the process of mediation in international affairs. If international 
mediation “is the action of one or more states in suggesting to two 
or more disputing states a possible form of settlement of their dis¬ 
pute,” and if “the absence of any obligation to accept the suggestion 
made is an essential element in the situation,”^ then this is exactly 
what we find among the Ifugao. 

In all four of the additional essential characteristics of mediation 
dted by Potter the Ifugao conform exaedy. What is the justification 
for mediatory intervention where the subject of dispute does not 
concern the mediator? “The interest of the third state in seeing 
averted any grave impairment of friendly reladons and peace among 
its fellow members of the international o^mmunity has been 
held ...» where the bets justify such apprehension, to constitute 
the interest necessary to justify representation, including a suggestion 
of seldcment.” ** This is the justification and motivation of the mon- 
\alun, reinforced by the fees that accrue to him. “The action of medi¬ 
ation may be initiated upon the request of one or more parties to a 
dispute.” This follows in Ifugao, with the limitation of initiation to 
the plaintiff. "The action of the mediator is ordinarily prolonged 
until it amounts to repetition and revision of the suggesdon for a 
settlcmenL” And finally, “when the suggested formula has been ac- 

•• P. B. Pocter, •'Mediation,’’ EntyclopteiU of the Soaat Seitneet, X (\ 9 % 3 ), a?*- 

»* IhU. 
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cepted by the parties to the dispute it becomes binding upon them.” ** 
The Ifugao go two steps beyond modern international law in stiffen¬ 
ing the mediation process. Ifugao mediation, if requested by the 
aggrieved party, is compulsory. Further, the peace may not be broken 
while the mediation is in process, nor for the period of the enforced 
truce that follows its unsuccessful termination upon the withdrawal 
of the monJ{alun. 

The Ifugao in their legal processes have therefore risen beyond 
the level of mediation attained in international affairs, and yet they 
have Slopped far short of the level represented in arbitration—the 
moni(alum makes no decision. Of true juridical process they have 
not a glimmer. 

•» lk‘d. 
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Comanche, Kiowa and Cheyenne: Plains Indian Law 
in Development 


Men have occupied the Great Plains of the West for a good ten 
thousand years or more. They came in, apparently, when the last 
ice sheet was in its northward retreat, and their archaeological cul¬ 
ture seems to have been fairly stable over long periods of time. But 
the horse-riding, buHalo-hunting, tipi-dwelling culture of the eight¬ 
eenth-century Plains Indian was something quite new in its de¬ 
velopment. 

Before the coming of Columbus the Indians of the Plains were 
largely riverbound and not overly inclined to venture afar into the 
vast, poorly watered stretches of open grasslands. They had to go 
afoot. 

The coming of the European altered the situation with drastic 
effect. The Spaniard to the south introduced the horse and thereby 
provided the means for extensive penetration of the Plains by native 
populations, for which the thick herds of buffalo and fleet antelope 
were an endcing lure. On the eastern frontier the French and 
Briush were working to cause a far-reaching displacement of the 
Woodland tribes. White settlements forced some tribes to move 
westward at an early date. And out beyond the frontier, other dis¬ 
placements were accelerated ahead of the line of settlement by the 
imperialistic rivalry of the fur trade. 

The fur trading tribes sought ever to enlarge their trapping and 
hunting domains at the expense of some of their neighbors. The 
British companies encouraged their tribes to drive off the French- 
allied tribes, and they gave them guns wherewith to do it The 
French responded in kind, and the tribes of cither party used their 
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new weapons to drive the unarmed tribes on the western frontier 
before them. Thus with pressure behind them and an attractive 
lure before them, a number of the tribes of the Mississippi Valley 
sought sanctuary and prosperity in the relatively unpopulated lands 
of the West. The Cheyennes were among them. 

Prior to 1600 the Cheyennes were a simple food-gathering people 
who lived in the lake country near the headwaters of the Mis¬ 
sissippi. Shortly after the opening of the century they began moving 
westward until they came to the Missouri River in the Dakotas. 
Here they settled into earth-lodge villages and took to tilling corn in 
the manner they learned from the Arikara tribe. Toward the end 
of the eighteenth century they were moving on again, this time out 
into the Plains to become a nomadic horse tribe.* 

The Comanches, on the other hand, appear in the sixteenth cen¬ 
tury to have occupied the country that lay around the headwaters 
of the Yellowstone and Missouri Rivers. They were an eastern 
branch of the far-flung Shoshonean group of tribes and at that time 
it is unlikely that they would have been distinguishable from other 
eastern Shoshoncans. But in the eighteenth century the Comanches 
moved down into the southern Plains, while the Shoshones were 
driven back over the Rocky Mountains by invaders from the east. 
The Comanches became a discrete entity and one of the first, if not 
the first, of the Plains tribes to acquire horses.* 

The Kiowas came into the Plains from the north at a fairly late 
date. Thus each of the three tribes came originally from areas pe¬ 
ripheral to the Plains. Each carried a different language and cultural 
tradition into the new homeland. Yet the ferment of life on the 
Plains was such, and the interaction of the tribes so great, that in 
the details of subsistence and in the general features of cbthing, 
housing, war, and religion they, like all the nomadic Plains tribes, 
developed broadly similar ways of life. 

The Comanche cultural background was the most meager of the 
three. It was that of the so<alIed “Digger Indians" of the Great 
Basin. In the tradition of these tribes there was no great social or- 

^ O. B. Grionell, TAf Cheyenne Indittne, a vol*. (Kew Havea, 1923), I, 1-45; 
Joseph Jablow, The Cheyennes in Plaint Indian Trade Relations, 1795^-1840 (Ameri- 
cao EduM>]ogical Society, Monograph 19, 1951), pp. i-io. 

* Wallace and Hoebel, pp. 3-16. 
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ganization. People moved and lived in small isolated family bands. 
Each was autonomous and economically self-sufficient on a low 
subsistence level. Religion was vaguely defined and almost wholly 
devoid of ceremonial structure. Arts were thin, and life offered litdc 
of richer satisfactions. War was a thing to be avoided, for the Basin 
Shoshoncans had no military organization and were wholly lacking 
in fighting prowess.* 

In the Plains the Comanches never wholly shed this heritage, but 
in the new setting they wrought some mighty changes in their way 
of life. With adequate food resources and the horse they were able 
to prosper in numbers and so to enlarge the size of their bands. 
Yet they never forsook band autonomy for tribal government. Re¬ 
ligion remained to the very end almost wholly an individual enter¬ 
prise with few group rituals and no tribal ceremonials. 

It was in warring and raiding that the great transformation took 
place. Out of apparent weakness emerged the wildest marauding 
brigandage. The Comanches whipped and drove the Apaches from 
the southern Plains. They stalemated the Spanish. They decimated 
the pueblo of Pecos. They ranged far below the Rio Grande on 
slave- and booty-taking raids into Old Mexico. They blocked the 
westward expansion of the Texas frontier for several decades. They 
became “The Spartans of the Prairies." They were rough, tough, 
aggressive and militant individualists. They gave trouble to all their 
enemies and to themselves. And in their way, out of the nothing¬ 
ness of Shoshone 1 ^ backgrounds they shaped a crude but effw- 
tive system of law to cope with the clashes of individual with in¬ 
dividual within their ranks. 

The Cheyennes were also militaristic. They, too, fought for broty 
and pleasure; the war cult was wholly theirs. They also acquired 
the horse and prospered on the buffalo. But somewhere in their 
background, deep in their Algonkian heritage, was a traditiori that 
give them a sense of form, a feel for structured order, a maturity of 
emotion and action. They lived without the Comanches frenetic 
stridency and assertiveness. 

The Cheyennes possessed a ritualized tribal government. They 
had a well-developed system of military societies. In the Sun Dance, 

» J. H. Steward, Bttin-Plaieau AboripnA Soao^pditie^ Croups (Bureau of 
American Ethnology, BuHetiD lao, 193 ^)* 
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Animal Dance, and Sacred Arrow Renewal ceremonies they pos¬ 
sessed tribal rituals that served to express their consciousness of be¬ 
ing as one people. In the performance of these great ceremonies they 
also enjoyed a common emotional experience that built a bond of 
common tribal loyalty. The Cheyennes were socialized in a way that 
the Comanches never approached. The Cheyenne law system was 
sedate and effective, calm and mature, when measured against the 
adolescence of Comanche behavior. Above all, in legal action the 
Cheyennes revealed a feeling for the social purposes of law. 

The social position of the Cheyenne warrior was achieved by in¬ 
dividual striving, as it was among the Comanches—and all other 
Plains Indians. Yet, where the Comanche could never rest on his 
laurels or hold his high social position with the glory of past deeds 
(he had constantly to add to them lest some other man pass him), 
a Cheyenne who had achieved a high position in the eyes of his 
fellow men could rest secure for the rest of his days. He did not 
have to be contentious to prove and re-prove his greatness. The two 
law systems reHected the differences. 

The Kiowas were intermediate, geographically and socially. They 
were aggressive in the Comanche way. Army men who had to deal 
with them called them insolent. Young warriors on the make were 
blatantly contentious and aggressive troublemakers who generated 
a need for legal mechanisms. But they could be held in check by 
the legal use of certain tribal religious fetishes. Like the Cheyenne 
men who had reached the top social rank, the Kiowa elite were so 
secure that they could ignore the striving that led to clash and liti¬ 
gation in the case of younger men. Their system of control was not 
as well developed as that of the Cheyennes, however, nor was it as 
effective, but it must be ranked above the Comanches'. 

These three contiguous tribes therefore offer a good comparative 
case study. Their geographical environments and economic systems 
were virtually identical. In familial structure they were quite alike 
(all three were clanless). Their fundamental religious ideas were 
essentially similar in the use of the vision quest to obtain supernat¬ 
ural power from guardian spirits.^ Their war patterns were one. 
They differed only in language, in minor details of their general 

* S«e Ruth Benedict, TAt Cuariian Spirit Compitx in North Amtricn (Americia 
Anthropolegicst Asocutioo. Memoir 1933). 
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cultures, and in the degree of integration of tribal government, 
control of the individual, and in the elaboration of their religious 
systems. Hence, with these three tribes wc can look at the compara¬ 
tive effects upon the law of differing social emphases within a single 
cultural area. 

Because the Comanche system is the most rudimentary, it will be 
discussed first. 

The basic postulates of the Comanche way of life are simple and 
few. They express a strong individualism and man-to-man aggres¬ 
siveness in the following terms: 

Postulate I. The individual is supreme in all things. 

Postulate II. The self of the male is realized in striving for ac¬ 
cumulated war honors, horses, and women. 

Postulate III. Women are sexually and economically desirable but 
are inferior and subordinate to men. 

Corollary i. The sex rights of a husband to his wife are limited to 
himself and his brothers. 

Postulate IV. The strongest social dc is that of brother to brother. 
Postulate V. Sexual relations between kin (incest) constitutes sub¬ 
human behavior. 

Postulate VI. War is essendal to the prosperity of the tribe and the 
individual self-expression of the male. 

Postulate VII. The great spirits (Sun and Earth) have powers of 
“legal” judgment. 

Postulate VIII. Each Comanche ought to cooperate with others and 
help them in their life’s activities. 

Corollary i. Altruism and sharing of goods is socially desirable. 
Corollary 2. The killing of a fellow tribesman is not permissible. 
Postulate IX. Horses, especially favorite horses, have quasi-human 
personalides. 

The simple needs of Comanche society did not impose any great 
social pressure for governmental controls, and the high value placed 
upon individual freedom of action also worked to hold government 
at a minimum. If a Comanche had been invited to subscribe to a 
polidcal slogan, he would have given his assent to the proposidon 
that “that government is best which governs least.” So fully was this 
precept expressed in a lack of polid(^ action that That’s It, one of 
the most acute of our Comanche informants, in commenting on the 
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band headmen, or peace chiefs, remarked, “I hardly know how to 
tell about them; they never had much to do except to hold the band 
together.” The headman was a magnet at the core of the band, but 
his influence was so subtle that it almost defies explicit description. 
He worked through precept, advice, and good humor, expressing 
his wisdom through well-chosen words and persuasive common 
sense. He was not elected to office or even chosen. “He just got that 
way.” His role and status were only slightly more institutionalized 
than were those of the Eskimo headman. In the making of any 
important decisions of group policy all men were free to have their 
say. Yet among them all, the wiser old head, whose time-tested 
judgment the people respected, was the leader. In matters of daily 
routine, such as camp moving, he merely made the decisions himself, 
announcing them through a camp crier. Anyone who did not like 
his decision simply ignored it. If in time a good many p>eople ignored 
his announcements and preferred to stay behind with some other 
man of influence, or perhaps to move in another direction with that 
man, the chief had then lost his following. He was no longer chief, 
and another had quietly superseded him. 

War chiefs were outstanding fighters whose accumulated records 
of honored deeds were tangible evidence of their prestige status. Any 
Comanche was free to initiate a raid or organize a war party—if he 
could muster a band of followers. The Comanches were chronically 
at war with the Ute, Pawnee, Apache, Osage, Tonkaway, and sun¬ 
dry other tribes. In later days, the whites of Texas and the Mexicans 
on both sides of the Rio Grande were fair game. War, for the Co¬ 
manches, was certainly a national pastime, if not the conscious prac¬ 
tice of a national political policy. We suspect it was both. But so far 
as it was a national policy, it was not explicitly directed by a govern¬ 
ing military or political body. It was a matter of individual motiva¬ 
tion, prepared by training since infancy and spurred by a social 
system that gave rich psychological rewards to the men who were 
bravest in the face of the enemy or most successful in running off 
the horses of hostile tribes or the horses and cattle of Texas ranchers. 

On the raid the leader of the war party—the man who had or¬ 
ganized it—had temporary dictatorial powers such as a peace chief 
never enjoyed. He determined the objectives of the raid; he ap¬ 
pointed scouts, cooks and water carriers; he set the camping places 
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and the route of march; he divided the booty> if booty there was. 
In all his directives he was implicitly obeyed. If anyone seriously 
objected, he was free to leave the party and go his own way. Success 
on the raid demanded tough leadership, and the followers of a war 
chief submitted to it. Yet so strong was the Comanche sense of 
individual freedom that at any point a man could pick up his arrows 
and go home. 

In view of their basic values of individual supremacy and the re* 
lated ambiguity of powers of the chieftains, it is not surprising that 
in this tribe there were no public officials endowed with law-speak¬ 
ing or law-enforcing authority. The law of the Comanche was 
neither legislative nor judge-made. It was, as we have written else¬ 
where, "hammered out on the hard anvil of individual cases by 
claimant and defendant pressing the issues in terms of Comanche 
notions of individual rights and tribal standards of right conduct." * 
Thus it was almost exclusively a system of private law: a system 
of individual responsibility and individual action; a law that was 
case made. 

The Comanches surely had no love of legalistic formalism, but 
they were a most litigious people. Their way of life engendered con¬ 
siderable internal friction. It might almost be said that the Co* 
manches savored trouble-making. Their own accounts of their war 
parties as often as not begin with a laconic "once there was a bunch 
of Comanches out looking for trouble." 

So, also, a man was often moved to take steps that made trouble. 
He stole another man's wife, or he secretly consorted with her. When 
this was done, the husband had no choice but to initiate legal ac¬ 
tion. Magnanimity on his part would bring no praise, for there was 
no doctrine of turning the other cheek. A man’s status turned on his 
bravery, and for an offended husband not to act reflected merely 
on his courage; it was seen not as an act of forgiveness but as an 
expression of lily-livered cowardice. Wife-stealing and adultery were 
not the result of any sexual deprivation on the part of the offender; 
they were in effect deliberate challenges to the prestige of the hus¬ 
band. As such, he was forced in the eyes of the people to respond to 
them. 

The way was open to him in legal action. Custom impelled men 

> Wallace aod Hocbel, p. 334. 
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10 violate the marital rights of other men. The culture also provided 
a legal remedy for the wronged man. Except in a few rare and ex¬ 
treme cases, the wrongdoer fully expected to pay the legal price— 
and did so without forcing the injured husband to a violent bodily 
attack. He knew well that he would have to pay a price, but he 
also knew that if he was steadfast and could outface the other man, 
the price would be light. In that case he would come out of the af¬ 
fair with greater public respect than the husband and he might get 
the woman to boot. So he took the risk. 

In the memory of a dozen old Comanche informants still living 
in 1933 forty-five cases of old-time legal actions involving wife- 
stealing and adultery were still vivid enough for detailed recording.* 
Twenty-two were wife-absconding cases and twenty-three involved 
adultery. 

As it takes two to make a contract it also takes two to commit 
adultery or a wife-absconding (Comanche women were not forcibly 
stolen). The woman’s role in these affairs was very frequently an 
expression of individual revolt against the workings of Postulate 
ni. Theoretically in all instances, and actually in many, a girl had 
no formal voice in the choice of her husband. Her brothers gave her 
away in exchange for a consideration. The takers were usually older 
and established warriors and hunters who had the goods. In the 
Comanche ideal such arrangements made for the best marriages. 
But they were marriages in which the woman was at the mercy of 
her husband. Working against the stability of such marriages was a 
strong current of romantic idealism among the young. The ambi¬ 
tion of the adolsecent girl was to be a na// 3 // i.e., a beautiful maiden 
with lustrous, black hair hanging in long braids, and dressed in a 
fine fringed buckskin dress. The young bucks for their part strove 
to attract the attention of the girls by playing the role of tui^ivn 
‘*a handsome young man who looks good on a horse.” Wife-ab¬ 
sconding was really an escape in which a frustrated wife sought a 
more romantic match with a daring warrior. 

Comanche elopements were invariably linked to a war party. The 
man in the case would be going on a raid with his friends, and 
he would make an assignation with the woman to go along. It 

* Cf. Hecbel, PotitJcd Or^anitatton and Law-taayt, pp. 49-59. 

t PhoDedc tjmbols are used as tn the loteraadotul Pbooetka Sjrstcm. 
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was a way provided by custom to violate the marriage rights of the 
rightful husband as defined by custom and sustained by lawl A nice 
example of internal inconsistency in the ways of a culture. 

When a woman and her lover look off with a war party, two 
courses were open to the jilted husband. He could mount in hot 
pursuit in the hope that he could overtake them before they reached 
enemy territory. Or be could bide his time until they returned from 
the raid. In enemy country he could not press his suit; here all 
Comanches had to stand shoulder to shoulder. Aside from this, he 
could institute his action wherever he might be able to confront his 
tortfeasor. He might take along some compatriots—brothers, real or 
putative—to strengthen his courage and his arm, if need be. A real 
man, however, went alone. It was not necessary for him to gather 
witnesses, for a Comanche legal action was in no sense a trial. Ques> 
tions of evidence rarely, if ever, entered. The wife-stealer, or even 
the adulterer, had no desire to conceal his deed; his aim was to 
flaunt his prestige in the face of the challenged husband. 

If he followed the dictates of decorum, he politely addressed the 
defendant as “brother.” The defendant replied in kind. Did not 
Comanche brothers share their wives? Syllogistically the reasoning 
runs: 

Men who share a wife are brothers. 

This man has assumed a share in my wife. 

Therefore, he is my brother. 

(But he is going to pay for the privilege!) 

The immediate goal of the prosecuting husband was to get 
nantu/o{ 9 , rcstitutive damages. As an opening gambit he placed his 
demands high, customarily asking for four different kinds of arti¬ 
cles (four was the mystic number in which most Indians conceived 
things). Horses were always demanded, numbering from one to 
ten. The size of the demand varied directly with the wealth of the 
defendant and the fortitude of the husband and inversely with the 
war record of the defendant. The husband hoped to squeeze out as 
much as the traffic would bear and the wrongdoer was willing to 
yield. 

The defendant on his side would pay in the end, but it would be 
unseemly to yield readily or to first demands. The procedure was 
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one of higgling and haggling—with always the risk of a violent 
breakdown in the offing. For the husband, if mean-tempered or 
short of patience, might well cut the palavering short with a quick 
attack upon the defendant. Theoretically, then, the injured husband 
had recourse to use of physical force, if the offender failed to recog- 
niac his duty to pay up with a settlement that was reasonable in the 
eyes of the injured party. In fact, however, this was not a genuine 
legal privilege-right, since in event of homicide retaliation prevailed. 
The husband who pressed his suit to the killing point was bound 
to be slain in turn by the defendant’s kinsmen. Here was the fatal 
weakness of the primitive system of the Comanches. Yet in forty-one 
of the forty-five recorded adultery and absconding eases the offender 
paid up and the matter became res judicata with an award in favor 
of the plaintiff. It is evident that the Comanches had a strong sense 
of the fitness of the law and that, willful as they were, wrongdoers 
submitted to its dictates. 

This condition was implemented by two facts: i) action was not 
initiated unless the facts were predetermined—guilt, as we have 
said, was rarely an issue except in sorcery cases; 2) the elopement 
pattern worked to tone down the first burst of anger; 3) usage saw 
to it that the husband could in the final resort always muster a 
greater amount of force than could the defendant. 

In the nature of things, the adulterer or wife-absconder was (or 
thought he was) a more dangerous man than the husband he was 
wronging. If he had been left wholly to his own resources, the 
aggrieved husband would more often than not have been in a poor 
way to exact restitution. In the achievement of justice Comanche 
practice saw to it that if the husband were man-to-man on the short 
end of the power stick, he could marshal his brothers or friends to 
go a-lawing with, or for, him. When confronted with this deputa¬ 
tion, the defendant rarely had recourse to marshaling his friends or 
brothers. It was not good form. And more than that—he had made 
his bid for prestige, and he would surely look bad if he failed to 
carry it through alone. 

The plaintiff who called to his brothers for help naturally lost 
prestige to some degree, and in addition he had to turn over all that 
he received in damages. His “lawyers” got the a’ of it. 

Comanche society in the nineteenth century was constantly re- 
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couping its losses by incorporating captives into the tribe. Such 
captives were taken as children and mildly exploited as bousework- 
ers, i£ they were girls, or put to work as herders, if boys. The girb 
were ultimately married by their captors and so acquired full citi¬ 
zenship. The ^ys were allowed to join war parties and they, too, 
were incorporated after a time into the kinship system through 
adoption as “brothers" or “sons” by their captors or some other 
Comanche friend. Some captives, however, although they achieved 
free status in manhood, were not absorbed into a family by adoption. 
Conversely, attrition so decimated a number of Comanche families 
that only one or two males were left as survivors. These men and 
unadopted captives had no brothers upon whom to call when hard 
put to prosecute a wrong. In such a plight there could be no justice 
for them if left to their own resources. Aggressors would have a free 
hand. 

At this point the Comanches met the social need for a check on 
aggression and the provision of redress by means of a simple utiliza¬ 
tion of the materials at hand. They held no constitutional conven¬ 
tion to devise new instruments of government. Personal power was 
the recognized basis of social relations between men. Power out of 
control was the threat. Controlled power was the countercheck nat¬ 
urally hit upon. The weak-kneed victim of aggression who had no 
kin to back him turned to some great warrior to press his cause for 
Kim “A brave, well-known warrior," runs the stock phrase. 

The brave, well-known warrior simply took over the case on be¬ 
half of the injured party and prosecuted it as his own. It gave him 
a neat chance to face down an upstart warrior, to serve his own ends 
of self-glorification while acting in the interest of the general social 
welfare—not against it. He could add to the luster of his status while 
upholding the law of marriage, instead of flouting it. Vanity and 
social altruism were wedded in one act and both were exploited for 
the social good. Their gratification was the sole reward, for the war¬ 
rior champion received no compensation nor any share of the dam¬ 
ages coUeefed. 

The intervening warrior was acting as a legal champion. He made 
no pretense of judging the case or of mediating. He entered with 
the aim of forcing the defendant to pay damages exactly as the in¬ 
jured party would have forced him, if he could. And if damages 





138 


THE LAW OF PRIMITIVE MAH 


could not be squeezed out, he personally assaulted the defendant 
with all the violence he could muster. The ultimate sanction was his 
to use, if need be. 

Comanche procedure in the wife absconding cases never involved 
questions of fact, for fact and evidence were cleared in preliminary 
investigation by the husband. He had no problem; the presence of 
the wife with her lover was enough. Adultery, however, was usually 
surreptitious. And this posed problems. To meet them the suspect¬ 
ing husband had recourse to several violent privilege-rights. A mar- 
ri^ woman could be wholly at the mercy her husband's whim. 
He was free to extort from her a confession, as well as the name of 
her lover, by use of the crudest third-degree methods. He either 
choked her until she gasped out the required information, or he 
took her out to a spot some distance from the camp where he built 
a fire over which he slowly lowered his terrorized wife until she 
gave him the information he wanted. 

More refined men put the matter in the hands of the Sun and 
Earth. They took their wives to a londy spot for “sun 

kiUing." The suspecting husband filled his ceremonial pipe and 
smoked to the great powers, addressing first the Sun. “You, Father, 
know the truth of this matter. As you look down upon them don’t 
let them live until fall.” Then to ikit Earth he said, “You, Mother 
Earth, as you know what is true, don’t let them live a happy life 
on you.” 

Thereupon the wife smoked the pipe and avowed her innocence 
with an appeal to the Sun and Earth to kill her if she lied. Co¬ 
manche dogma has it, and supporting cases are offered, that when 
women made this ritual conditioned curse, the Sun knew if 
they were guilty, and it killed them. Its penalty for perjury was 
death." 

Women, for their part, had no demand-rights against their hus¬ 
bands that they be faithful in marriage; they could exact no penalties 
from them. Hence, they had no opportunities to put their husbands 
to the test. But in recent decades some did turn the tables by de¬ 
manding of the Sun and Earth, when they took the oath, that the 
powers kill the husband if the wife were innocent of the act 

Finally, it should be noted that when the issue was put to the 

* Hoebel, Petiticsl Orgenisatioo and Law-ivays, pp. 90-91. 
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Sun and Earth» no legal action against the corespondent followed. 
The death of the wife ended the matter. 

On the other hand, the collecting of damages from the ofTeoding 
male did not necessarily absolve the wife. If her absconder was 
strong enough, she had a good chance of escaping her husband’s 
ire. But she ran terrible risks. In seven of forty-five Comanche 
adultery and wife-absconding cases the women were slain by their 
husbands—one in scvenl Three of these were adulteresses; four 
were absconders. Of the twenty other adulteresses five were muti¬ 
lated by their husbands; four had their noses cut off, and one had 
the soles of her feet slashed so she could not walk. 

One may wonder that any Comanche woman played the game 
against such odds. We see it as additional evidence that mere severity 
of the law is not enough by itself to make people behave. 

The Comanche law of murder was most simple. For a Comanche 
husband to kill his wife—with or without good cause—was not 
murder. It was an absolute privilege-right, which not even her 
family would move to challenge. 

On the other hand, for one Comanche male to kill another was 
never a privilege-right, even when applying force to an over-stubborn 
defendant. Any willful killing required a revenge killing of the 
slayer. Here was the fatal weakness of Comanche law, as indeed 
of so much primitive law. The culture provided right ways of pro¬ 
cedure and defined the substance of tortious acts. But the primacy 
of the kin group came to the fore whenever a prosecutor felt he had 
pushed negotiation as far as it would carry and then had taken re¬ 
course to arms. The kin of the defendant whom he had killed did not 
accept the killing, although general public opinion may have held 
that the victim had it coming to him. The Comanche kinsmen took 
revenge on the prosecutor regardless of the righmess of his original 
grievance. In enforcing the law he lost his life, a victim of Ux talionis. 

However much Comanche law fell short in this respect, custom 
remedied the defect in another. Blood-revenge killing was only of 
the first killer and retaliation did not lead to feud. The kinship 
principle, while extant, was nevertheless weak among the Coman- 
ches, and general fighting within the tribe was not to be counte¬ 
nanced when there were always outside enemies to be confronted. 
The killer, and the killer alone, had to die. There it stepped. No 
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religious sanction, no tribal authority, was necessary to suppress the 
feuding tendency. Custom was sufficient restraint, and in this the 
Comanches were fortunate, for thereby they escaped the self-renew¬ 
ing curse that plagues so many primitive law systems. 

Willful killing of a man's favorite horse was an act akin to 
murder, especially if the horse had been bequeathed to him by a best 
friend. Retaliation was taken not in killing the favorite horse of the 
transgressor but in slaying the transgressor himself. A favorite horse 
had a legal personality and was equated with a human being. Con¬ 
sequently, no further blood revenge followed, for things were al¬ 
ready equal: a man for a horse. 

Every Comanche male at one time or another went on a vision 
quest in search of power. He did not abase himself before the super¬ 
natural spirits or masochistically mutilate and torture himself to 
arouse their compassion. Nor did he weep before them to arouse 
their pity. Unlike the tribesmen of the Plains to the north, he as¬ 
sumed that the spirits were generally benign toward him; they 
needed no coaxing to share the benefits of their power with him. 
If he fasted and waited in a lonely place, they would help him. 
Nor did they interfere in his daily living except as they put condi¬ 
tions on the use of the power they gave him. A Comanche had to 
observe no supernatural tabus save those that went with his own 
personal medicine. Under Postulate VIII most Comanche medicine 
men used their powers to help the people. They cured and used 
their medicine to bring success in war and the hunt. They even, for 
a contractual consideration, helped others to get a share in their 
power. Although they were paid for their healing efforts, they did 
not attempt to milk the public or use their supernatural potency 
for exploitative purposes. Ck>manche magic was mosdy white. 

Occasional older medicine men, however, became “mean medicine 
men.” Unable any longer to maintain their prestige by war prowess, 
they struck out at enterprising youngsters. T^cy shot their medicine 
into them. The detection of sorcery was the job of a curing medicine 
man. In the first instance, after diagnosing the nature of the illness 
and who caused it, he always tried to effect a cure with a counter 
medicine. If he was successful, nothing more was done. If he failed, 
legal action was in order. The brothers of the sorcerized victim 
would call upon the sorcerer to remove the curse. If he refused, 
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which he usually did by denying that he had anything to do with 
the affair, they could move to an attack with weapons or the threat 
of such an attack. But whether they did or not depended upon their 
strength of character. In sorcery cases where the aggrieved party 
was a weakling (and apparendy not backed by brothers) there was 
no prosecution; and one Comanche, Salt Worn Out, even shifted to 
another band, to get out of the sorcerer’s sphere of infiuence.* In 
one instance where the aggrieved brothers started an apparendy 
forceful prosecution, they backed down when the sorcerer put up an 
even more forceful defense—a threat of more sorcery.** In the event 
both parties took equally strong positions, one accused sorcerer took 
a voluntary conditional curse on the sun—and was killed by light¬ 
ning the following spring. Thus he paid the price of his guilt.** 

In another instance the alleged sorcerer was forthwith stabbed and 
killed by his own sister’s son, the brother of his vialm. The slayer’s 
elder brother was appalled by the act. But Chew Up, the knife 
wielder, retorted, “Is it as nothing that I should sit and watch my 
brother being murdered? Should I have done nothing?” And here 
there was no blood revenge in counteraction, “Because,” in the very 
words of a Comanche, "the quarrel was in the family, no one else 
could take it up or do anydiing about it.”** Homicide was not 
legally a tribal or public aHair. 

The cases in general indicate that the Comanches preferred not 
to tangle with sorcerers. A cure by a good doctor was much to be 
preferred. This failing, a kinsman did not have to prosecute as did 
a cuckolded husband, but he legitimately could, if he had the guts. 
Otherwise the individual aa of sorcery went unpunished. Brave 
warriors as champions at law did not enter these cases. A warrior 
outfacing another warrior was one thing, but to have to threaten a 
sorcerer was not an invidng prospcrt for even the bravest. 

Repeated sorcery was another matter. As among the Eskimos it be¬ 
came a threat to all the people—a threat not to be borne. The fact 
that the sorcerer was believed to have killed a number of people 
was evidence that he was “getting away with murder,” evidence that 

* Hoeb<l, PoiiticA Organiggtion nd Lam-w/t, cue 25, p. 9a. 

/^., case i4> p* 9 i- 
Ih'd., case 23, pp. 89-90. 

Ihid., case 27, pp. 94 *- 95 < 


142 


THE LAW OF PRIMITIVE MAN 


no one dared to face up to him. In the need to remove the threat 
to their common security the members of the band drew together 
in the sole communal action that the Comanches took against any 
son of offender. They lynched him. Or together they tricked him 
into breaking his tabus so that he died of the effects of his own 
powers. In each of these instances his fate was discussed and or¬ 
dained in a meeting of all the men of the band. Excessive sorcery 
thus became the sole crime in the Comanche legal system. 

Let us now have a look at the Cheyennes, who were so similar 
to, and yet so diflerent from, the Comanches. Most importantly, they 
were not as politically naive as the Comanches. They had a nicely 
institutionalized system of government and a working legal order 
and “worked out their nice cases with an intuitive juristic precision 
which among us marks a judge as good.” “ For them it was clearly 
a tool to be used in adjusting the balance between freedom of action 
for the individual and the need for constraint among the members 
of the society. The Cheyennes, to a surprising degree, looked upon 
and treated their culture and the law within it as a medium to be 
manipulated and not as an absolute verity before which they had 
to prostrate themselves. They were a genuinely socially mature 
people—except in a few glaring weak spots. 

To achieve this the Cheyennes held fast to a few well-chosen basic 
values which, through skillful use of social techniques, they were 
able to transform into effective patterns of legal action. They com¬ 
bined sound ideology with manipulative aptitude. 

As in most primitive belief systems their first postulate was 
religious. 

Postulate /. Man is subordinate to supernatural forces and spirit 
beings, which are benevolent in nature. 

Corollary i. Individual success and tribal well-being are abetted by 
the beneficent assistance of the supernaturals. 

Postulate II. The killing of a Cheyenne by a fellow Cheyenne pol¬ 
lutes the tribal fetishes and also the murderer. 

Corollary i. Bad luck will dog the tribe until the fetishes are 
purified. 

IJewcllfo ind Hoebel, p. 313. 
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Corollary 2. The murderer must be temporarily separated from the 
soci^ body. 

Corollary 3. Violent behavior that may lead to homicide within the 
tribe must be avoided. 

Corollary 4. Killing an enemy while in the presence of a tribal fetish 
is inimical to the supcrnaturals. 

Postulate IIL The authority of the tribal council is derived from 
the supernaturals and is supreme over all other elements in the 
society. 

Postulate IV. The individual is important and shall be permitted 
and encouraged to express his potentialities with the greatest 
possible freedom compatible with group existence, but at the 
same time the individual is subordinate to the group, and all 
Hrst obligations are to the maintenance of the well-being of the 
tribe. 

Corollary i. Rehabilitation of the recalcitrant individual after pun¬ 
ishment is extremely important. 

Postulate V. War is necessary to defend the interests of the tribe 
and to permit individual self-expression of the male. 

Postulate VI. All land is public property. 

Postulate Vll. Except for land and the tribal fetishes all material 
goods are private property, but they should be generously shared 
with others. 

Postulate VUI. Women are subject to the direction of men, but 
they have personal value in their own right. 

Corollary i. The sex rights of a husband to his wife are exclusive 
(except in certain ceremonial situations). 

Postulate IX. Sexual activity should be held to a minimum. 

In Postulate IV the Cheyennes possessed the basic values of a 
true democracy. The simultaneous high valuation of the individual 
and the maintenance of group supremacy are not self-contradictory. 
The social problem is merely one of achievement of adequate bal¬ 
ance between complementary forces. How did the Cheyennes man¬ 
age it? 

The informal base of Cheyenne society was the conjugal family 
which was woven inm the fabric of the extended bibteral family. 
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But this was a unit with little formal structure; “relatives tended 
to camp together.’* 

The really important unit of organization was the band. During 
the winter mon^s, when the Cheyennes scattered over the country¬ 
side so as not to overstrain the meager winter food resources, they 
broke up into widely separated village camps. Each of these camps 
had one or more natural leaders as a headman—a headman in ex¬ 
actly the same sense as the Comanche peace chief. The headmen 
among the Cheyennes, however, were more than band headmen. 
They were also tribal chiefs. For in the summer months the Chey¬ 
ennes were drawn together into one great tribal family governed by 
a tribal council. 

One or another of their great religious rituals was used as the 
catalyzer for the event—the Sun Dance, The Medicine Arrows Re¬ 
newal, or the Animal Dance (Massaum Ceremony). Which cere¬ 
mony was given in any one year depended upon circumstance, but 
at least one of them was given every spring or summer. And every 
decade a great chief-renewal was held. 

In the winter of each tenth year, word was passed among the bands 
that there would be a chief-renewal the coming spring. The chiefs them¬ 
selves had declared the rendezvous. As the snows melted and game 
again was plentiful, all the Cheyennes from the far-flung territories be¬ 
gan their annual drifting together. Within a few weeks, band after band 
converged; there was the great in-gathering. Each group came marching 
or riding into the camp, whooping, shouting, and singing as they circled 
the lodges, while those already there cheered and applauded. The groups 
arranged their lodges in a large circle by bands, each in a traditional 
position.** 

The camp circle had a wide opening at the east, just as the indi¬ 
vidual lodge always was placed with the door facing the first rays 
of the morning sun. Thus, the Cheyenne camp circle symbolized 
a giant family lodge, the dwelling of the whole tribe. In the center 
of the circle, like the hearth in the lodge, was raised the ceremonial 
structure for whatever ritual was to be the event of the tribal gather¬ 
ing. If it was to be a decennial chief-renewal, it was the double-size 
chie^’ lodge. 

The council of chiefs numbered forty-four. These were not men 

« Ibid., p. 74. 
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“who just got that way.” They were honored office holders, who 
were explicitly appointed to chieftainship with a definite tenure. 

The Cheyennes have a semimythical legend telling how the coun- 
cil of forty-four first came into being, not as a social contract but 
as an act of creation of a supernaturally aided woman. It was she 
who told them to renew their numbers every ten years, and so it was 
done down to 189a. 

At the renewal each chief appointed his own successor, who was 
usually a man from within his own band but who should not be 
his own son. The Cheyennes wanted no hereditary dynasties. A 
chief could not succeed himself, but he could be “held in the lodge”: 
i.e., be reappointed to succeed another man. Vacancies caused by 
death during the preceding decade were filled by common choice 
of the surviving chiefs. Among the forty-four were five priest-chiefs, 
ceremonial officers, who stood above the rest. Among them was the 
supreme priest-chief, the Sweet Medicine Man, who represented 
Sweet Medicine, the Cheyenne culture hero and innovator. 

The character of a Cheyenne tribal chief was expected to be ex¬ 
emplary., 

“In the Cheyenne view,” wrote Grinnell, “the first duty of a 
chief . . . was that he should care for the widows and the orphans; 
and the second that he should be a peace maker—should act as 
mediator between any in the camp who quarreled. The dignity of a 
chief did not permit him to take part in any quarrel; he might not 
take personal vengeance for an offense committed against himself; 
to do so would result in loss of influence.” 

Since so much depended on his example and precept, a chief must 
be brave in war, generous In disposition, liberal in temper, deliberate 
in making up his mind, and of good judgment. A good chief gave his 
whole heart and his whole mind to the work of helping his people, and 
strove for their welfare with an earnestness and a devotion rarely 
equalled by other rulers of men. Such thought for his fellows was not 
without its influence on the mao himself; after a time the spirit of good 
will which animated him became reflected in his countenance, so that 
as he grew old such a chief often came to have a most benevolent and 
kindly expression. Yet, though simple, honest, generous, tender-hearted, 
and often merry and jolly, when occasion demanded he could be stem, 
severe, and infl^ble of purpose. Such men, once known, commanded 
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general respect and admiration. They were like the conventional notion 
of Indians in nothing save in the color of the skin. True friends, de> 
lightfui companions, wise counselors, they were men whose attitude to¬ 
ward their fellows we might all emulate.^* 

Some men felt they could not sustain this high level of conduct, as 
did Sun Road, who explained his rejection of the Sweet Medicine 
(the foremost) chieftainship in 1892 in these words: “When a dog 
is running after a bitch in heat—if my wife is chased by another 
man, I might weaken and open my mouth. Then it would be well 
if another had the medicine and not 

The council as a council functioned only during the summer 
months, but the chiefs exercised their leadership at all times in 
whatever situations they found themselves. The activity of High 
Backed Wolf in the affair of Pawnee is a good case in point. 

Pawnee was a Southern Cheyenne when he was a very young man, 
but in his later years he lived up here with us. He was all the time look¬ 
ing out after the people’s morals and counseling the boys on good be¬ 
havior. I have heard him tell his story many times when I was a youth, 
because he was always telling it to us as a lesson. He had been 'an awful 
rascal down there in Oklahoma when he was young, stealing meat from 
people's racks, taking their horses for joy-rides without asking them 
for them, and then when he got to where he was going he would just 
turn the horse loose and let it wander back to its owner—if it did. He 
was disrespectful to people and sassed them back. Everyone thought he 
was a mean boy, and whatever happened in camp he got blamed for it. 
This story I am going to tell happened just after that trouble Wolf Lies 
Down had over die borrowed horse when the soldien made the rule that 
no one in camp could take another person's horse without permission. 
This is what Pawnee used to tell us: 

“Down there (in Oklahoma) were two spotted horses well liked in 
their family. One day I took them and headed west Three days passed 
and I found myself still safe. Now I was out of trouble’s way, so I began 
to feel pretty good. On the fourth day, as I looked back, 1 saw some 
people coming up. ‘It is nothing,' I thought, ‘just some people traveling.* 
When they overtook me, I saw they were Bowstring Withers out after 
me. 

“ *You have stolen those horses,’ they cried as they pulled me from 

Crinndl, Cheyenne Indiaru. I, 336--337. 

Llewelljra and Hod>cl, p. 79. 
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my horse. ‘Now we have trailed you down.* They threw me on the 
ground and beat me until I could not stand; they broke up my weapons 
and ruined my saddle; they cut my blankets, moccasins, and kit to 
shreds. When they had finished they took all my food and went off with 
the horses, leaving me alone on the prairie, sore and destitute, too weak 
and hurt to move. 

'The next day I started back, traveling as best I could all day long. I 
knew there was a small camp of buffalo hunters out and for them I was 
looking. I traveled all day. The next day I thought I would die. I had 
no food, only water. Late in the afternoon I camped on a creek. My feet 
were bleeding and I could not walk farther. I crawled slowly on my 
hands and knees to the brow of a high hill to find a i^ace to die. I waimd 
in mourning. Far to the south of me I could see the rolling country; to 
the west my view was Uocked. My pipe and tobacco were gone. With¬ 
out smoke I sac there thinking of a great many things as I watched the 
blood drip from my swollen feet. 

“As I gazed steadfastly Into the south, a hunter came up the hill from 
behind me. When he saw me he stopped and watched me for a long 
time. After three days and two nights in my condition I must have 
been nearly deaf, for I did not hear him until he spoke from his horse 
right behind me. 1 was naked. I fell over in a fright when I heard his 
voice start out in the silence. 

“This man dismounted and hugged me. He wept, he felt so bad at 
seeing my plight. It was High Backed Wolf,^’ a young man, but a 
chief. He put his blanket about me and took me home. The camp was 
on the creek below, hidden just around a bend where I had not seen 
it. His wife gave me food and nourished me. 

"Then High Backed Wolf sent for the chiefs who were in the camp. 
Four or five came, one of whom was a soldier chief. 

“High Backed Wolf spoke to the soldier chief first This is the first 
time since I have become a big [tribal] chief that I have happened upon 
such a poor man; now I am going to outfit him. Until he is fixed up, 
I shall ask no questions. Then we shall learn how he came to be naked. 
I am not going to ask you to give anything unless you wish to do so. I 
know this man,’ he said. ‘He is a great smoker. But I shall give him 
no smoke until he has first eaten.’ (In my own mind I said, Td rather 
smoke first.’) 

"First they gave me a little soup; then some meat 

“High Backed Wolf then filled the pipe. As he held it to the five di- 

Uter a bmout chief killed in a ildrmish with Americaa troops at the Platte 
Brid^, July 25, 1865. Grinncll, FighMg Cheyenats, p. ax8. 
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recdoQS he prayed, This is my first good act as a chief. Help this man 
to tell the truth.’ Then he held the pipe for me to smoke; then he gave 
it to the next man and to the others. Now he faced me again. ‘Now you 
tell the truth. Have you been caught by enemies and stripped? Or was 
it something else? You saw me smoke this pipe; you have touched it 
with yotir own lips. That is to help you tell the truth. If you tell us 
straightly, Maiyun will help you.* 

“I told them the whole story. I told them whose horses they were, and 
told them it was the Bowstrings who had punished me. 

“High Backed Wolf knew I was a rascal, so he lectured to me. Tou 
are old enough now to know what is right,’ he preached. ‘You have 
been to war. Now leave off this foolishness. If it had been that I had 
not ridden out into the hills today you would have died. No one would 
have known the end of you. You know how we Cheyennes try to live. 
You know how we hunt, how we go to war. When we take horses, we 
uke them from enemies, not from Cheyennes. You had better join a 
military society. You can learn good behavior from the soldiers. Yet I 
ask only one thing of you. Be decent from now on! Stop stealing! Stop 
making fun of people! Use no more bad language in the camp! Lead 
a good life! 

“ “Now I am going to help you out. That is what I am here for, be¬ 
cause I am a chief of the people. Here are your clothes. Outside are three 
horses. You may take your choice!’ He gave me a six-shooter. ‘Here is 
a mountain-lion skin. I used to wear this in the parades. Now I give it 
to you.’ He offered me all these things and I took them. 

“The others gave me beaver skins to braid in my hair, beads, and 
extra moccasins, and two more horses. 

“Then High Backed Wolf ended it. ‘Now I am not going to tell you 
to leave this camp. You may stay here as long as you wish. I shall not 
tell you which direction to go, west or south.’ 

“I had a sweetheart in the south, but when these people did this for 
me, I felt ashamed. I had all those things with which to look beautiful, 
but I did not dare to go back, for I knew she would have heard what 
the Bowstrings had done to me. I thought it wisest to go north until 
the thing was dead. 

“When the Arrows were next renewed, the Foxes put up their lodge 
to get more men. I went in [joined]. Still, I never got it out of my 
heart that it had been those ^wstrings. Whenever my Fox troop was 
on duty I was out looking for those men or their families to do something 
wrong. I always looked for a Bowstring to slip, so I could beat him well. 
I stayed with the Northern Cheyennes a long, long time, until the Horse 
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Creek Treaty. Though I came to be a chief of the Fox Soldiers among 
the Northern people^ I never amounted to much with the Southern 
bands. Those people always remembered me as a no-good. 

“You boys remember that. You may run away, but your people always 
remember. You just obey the rules of the camp, and you’ll do all right,” “ 

The powers of the council were both executive and judicial. It 
alone had the peace-making authority, and it imposed the sentence 
of banishment on murderers; likewise, it commuted the sentence 
when in its judgment the murderer had expiated his oHense. Indi¬ 
vidual chiefs served as mediators in the settlement of adultery cases. 
They also directed the movements of the camp. 

The other branch of Cheyenne government, and a mighty legal 
factor, was found in the Soldiers’ Societies, or military associations. 
Of these there were six: the Fox, Elk, Shield, Bowstring, Dog, and 
Northern Crazy Dogs. Together their membership embraced all the 
fighting men of the tribe. They were not age classes, and except for 
the Dog Soldiers, the members of each society were drawn from any 
or all of the bands. This meant that like the council of chie^ the 
members of the various societies met together as a unit only during 
the summer months of the tribal get-together. The Dog Soldiers 
were an exception, for they were constituted of the warriors of one 
band and none but members of the Dog band could join the Dog 
Soldiers society. 

Each military association had four elected chiefs. These were the 
recognized war chiefs of the tribe, although any outstanding warrior 
could organize and lead a raiding party. In keeping with the con¬ 
stitutional supremacy of the peace chiefs, any warrior society chief 
who was appointed to the tribal council had to resign his military 
chieftainship, although he could and did retain his membership 
in the society. 

The authority of the heads of the military societies over their con¬ 
stituents was absolute in action. Neverthdess their power, in the 
Hohfeldian sense of initiating new legal relations, was restricted in 
practice, although not in theory. New lines of social policy were 
constitutionally to be determined by general consensus. 

Thus in two great crisis situations Dog Soldier chiefs were for¬ 
bidden to have conuct with American ofltcials lest they make un- 

UcwcUyo and Hoebd, pp. 6-9. 
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authorized and unwanted yet binding decisions. Bull Bear, in 1863, 
was restrained from meeting in treaty council with the American 
Commissioners. More spectacularly, the Cheyennes threatened to 
kill Tangle Hair, head chief of the Dog Soldiers, in 1873 when 
Captain Wessels offered to release him and his family &om the 
freezing and starving conftnement to which Dull Knife’s band was 
being subjected in the Fort Robinson barracks. The Cheyennes were 
determined to die rather than capitulate to the United States gov¬ 
ernment's demand that they return to Oklahoma from whence they 
had fled. They feared that Tangle Hair, given freedom, would order 
them to capitulate. “This man cannot go out; he owns us and can 
do what he likes with us," declared Little Shield. That being his 
constitutional power, they were going to see to it that he got into 
no position wherein he might exercise his power contrary to the 
wishes of his followers. The limitation of leg^ power by degree was 
not a shading found in Cheyenne law. But social control over the 
exercise of a theoretically absolute power was not lacking in case 
of need. 

The legal role of the military societies was centered mostly around 
the maintenance of order on the communal hunt and at the time of 
the great tribal ceremonial rituals—but it was by no means limited 
to these occasions, as shall soon be seen. 

The communal hunts were in themselves integrative forces in the 
cementing of tribal consciousness as they were also an expression 
of the strong corporate feeling that had been built up during the 
days of common worship just preceding the hunt. It is hardly 
likely that a mass hunt by hundreds of warriors followed by all their 
women and children was more efficient than would have been a 
dozen separate hunts by the various bands. An adequate meat sup¬ 
ply could have been won just as easily and with less organization in 
the second way. But the national interests of the Cheyennes as a 
tribe would not have enjoyed the kind of nourishment that the 
communal enterprise cultivated. So a-hunting went the tribe. 

The military society of the man who had sponsored the dance of 
the season was in charge. Its scouts located the herd, and the people 
moved up into position under its direction. When the hunters went 
out the next morning the military police worked them out in a long 
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attack line. No man could charge the herd until the signal was 
given. Then the two ends of the line raced out to close a circle 
around the herd so that it could not break away but would mill 
wildly while the slaughter went on. 

But highstrung and ovcreager warriors did frequently jump the 
gun. What then? A case recorded in 1935 in the words of an old- 
time Cheyenne, Stump Horn, will give the answer. 

The tribe was moving in a body up the Rosebud River toward the 
Big Horn Mountain country in search of buffalo. The Shield Soldiers, 
who were in charge on that occasion, had their scouts out looking for 
the herds, and whm the scouts came in with their report, the order was 
given that no one should leave the camp or attack the buffalo. . . 

All the hunters went out in a line with the Shield Soldiers in front 
to hold them back. Just as they were coming up over a long ridge down 
wind from where the scouts had reported the herd they saw two men 
down in the valley riding in among the buffalo. A Shield Soldier chief 
gave the signal to his men. They paid no attention to the buffalo, but 
charged in a long line on the two violators of the rules. Little Old Man 
shouted out for everyone to whip them: “Those who fail or hesitate shall 
get a good beating themselves.” 

The first men to reach the spot shot and killed the horses from under 
the hunters. As each soldier reached the miscreants he slashed them 
with his riding whip. Then some seized the guns of the two and 
smashed them. 

When the punishment was done, the father of these two boys rode 
up. It was Two Forks, a member of the Dakota tribe, who had been 
living with the Cheyennes for some time. He looked at his sons before 
talking. “Now you have done wrong. You failed to obey the law of this 
tribe. You went out alone and you did not give the other people a 
chance. This is what has happened to you.” 

Then the Shield Soldier chiefs took up the ulk. “Now you know 
what we do when anyone disobeys our orders,” they declared. “Now 
you know we mean what we say.” The boys did not say anything. 

After that the chiefs relented. This was not alone because of the fact 
that the culprits were Dakotas. They called their men to gather around. 
“Look how these two boys are here in our midst. Now they have no 
horses and no weapons, ’ishiat do you men want to do about it?” 

One of the soldiers spoke up, “Well, I have some extra horses. I will 
give one of them to them.” Then another soldier did the same thing. 
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Bear Standing On A Ridge wa$ the third to speak out, “Well,” he 
announced, “we broke those guns they had. I have two guns. I will 
give them one.” 

All the others said, 'Tpewa, good.” 

Meanwhile, someone had been counting up the men. There were 
forty-nine in the troop at that time, and now it was noticed that five 
or six were not at hand. When they began looking around, they saw 
these men way down the creek chasing bison. “Now we will give them 
a good whipping,” shouted one of the chiefs. “Charge on them and whip 
them, but don’t kill their horses.” 

They all leaped to their mounts to see who could get there first. When 
the slackers saw them coming, Big Footed Bull, wlw was among them, 
took off the blanket he was wearing and spread it on the ground. It 
was one of those fine Hudson’s Bay blankets which the government 
used to issue to the Indians. He stood behind it with his friends, because 
he meant it as an offering to the troop. Last Bull, who was one of the 
Shield Soldier chiefs at that time, called to his men to halt. They 
stopped, and then they split into two columns which rode slowly around 
the men by the blanket and circled around to the front again. The sol¬ 
diers dismounted and divided the blanket among themsdves, tearing 
it into long narrow strips of cloth to wear as tail pieces when they were 
having a dance. They finished by cutting an car oS each of the horses 
of the culprits. That was how they punished them.** 

Two things stand out in this account: two characteristics of Chey¬ 
enne law in action, characteristics that run through case after case. 
First, the rehabilitation of the miscreant boys. They were severely 
punished. The law was sustained. And then, when they showed no 
willful defiance, when it was clear tliat they had learned their lesson, 
they were immediately rehabilitated by the very law-enforcers who 
had destroyed their guns, killed their horses, and given them a 
bodily whipping. Cheyenne law was not vindictive. It could be harsh 
and swift, but its aim was conformance to essential rules, not social 
vengeance. The second point is that dereliction of duty by any of 
the police was also punished. It was essential that all of the troop 
carry their full share of the responsibility to sec that things were 
done right. The fact that the miscreant Shields were able to fend 
off a beating for themselves by offering a blanket was not mere 
bribery. It was an act of contrition, an open confession of error, and 

Llewellyn and Hoebel, pp. 112-113, 
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an expression of humility. And humiliated they were, for none of 
them would dare to ride his car'Cropped horse again; it would be a 
constant public reminder of disgrace. 

So many other Cheyennes received a beating in their time for go¬ 
ing out to hunt too soon that one gets the flavor (along with that of 
oaasional greed or fear of being left behind) of a recognized dan¬ 
gerous sport for the adventurous daredevil: beating the cops when 
the police were peculiarly on the alert. 

The police al^ acted as a Tribal Bureau of Investigation when 
surreptitious hunters were reported or suspected. Then they exer¬ 
cised the right of search. If, as they approached the suspect's lodge, 
he rushed out holding up his hands, they made a careful search for 
fresh meat. If they found none, they retired. If they did find any, 
however, they slashed his lodge to shreds. 

“The soldiers were not working for themselves; they were work¬ 
ing for the people.”" 

The role of the military societies in the legal life of Plains Indian 
tribes along the lines just described was first brought to attention by 
Professor Robert Lowie in his Primitive Society, which book, 
Holmes wrote to his friend, Sir Frederick Pollock, “seems to be an 
advance on all previous books in the same sense as Tourtoulon’s 
Principet philosophique de Vhistoire du droit, distrusting and even 
discrediting the too sweeping and easy generalizations of our earlier 
day.”" 

In his early work Lowie wrote the following: 

Circumstances affecting the weal and woe of the community required 
more concentration of power than was commonly vouchsafed to a more 
or less honored figurehead. This is illustrated by the Plains Indian police 
organizations at the time of a communal buffalo hunt, when a single 
false step might have scared off the entire herd and jeopardized the food 
supply of the entire camp. Hence the utmost rigor temporarily sup¬ 
planted the extreme individualism of normal times. Women were not 
allowed to chop trees, men were not permitted to go hunting by then> 
sclves lest their premature efforts imperil the success of the cooperative 
enterprise. The police not only confiscated an offender’s game, but se- 

*• Calf Womao, a Cbeyeone informant, in Llewellyn and Hocbcl, p. ii8. 
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vercljr beat him, broke up his weapons, and destroyed his tent. If he 
offered resistance, he was likely to ht killed on the spot.*^ 

The author then went on to note that the police had other “less con¬ 
spicuous" functions as well, such as restraining ill-timed war parties 
and checking dangerous hostilities among the tribesmen. 

In his later treatise on primitive polity, The Origin of the State, 
Professor Lowie greatly expanded his treatment of state germination 
as exemplified by the Plains Indian military societies. But he nar¬ 
rowed his conception of their state-making activities while stepping 
up his estimate of their importance. His emphasis was now on the 
emergency and temporary nature of the assumption of police pow¬ 
ers. In Lewie’s words, “Everywhere the basic idea is that during the 
himt a group is vested with the power forcibly to prevent premature 
attacks on the herd and to punish offenders by corporal punishment 
... by destruction of their property generally, and in extreme cases 
by killing them." And further, “for the brief period of the hunt the 
unchallenged supremacy of the police unified the entire population 
and created a state ’towering immeasurably above single individu¬ 
als,* but which disappeared again as rapidly as it had come into 
being. No other feature of Plains Indian life approached the buffalo 
police as an effective terrimrial unifier." ** 

The most important implication of Lowie’s discussion is in its 
empirical demonstration of the multiple nature of the emergent 
state—the interna! growth of various types of control organs to meet 
felt social needs. He was explicitly arguing against Oppenheimer’s 
single-line theory of the conquest and caste origin of the state.** In¬ 
directly, he was also disproving the Marxist notion of the state as 
being exclusively an instrument of exploitation devised by a ruling 
class for the domination and exploitation of a submerged class. In 
the noncapitalistic, non-land-owning Plains tribes there was no per¬ 
manent mastery of one tribe by another. Yet coercive legal power 
was exercised. It was a result of democratic self-determination in 
response to a felt social need. 

The interesting and utterly reasonable thing about it all is that 
the need did not result in the creation of new social agencies to wield 

** Lowte, Primitape Society, p. 385. 

*• Lowie, On^B of tkc State, pp. 103-105. 

** Pruu Oppeobdmer, The Stete (New York, 1911). 
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the stick of power but that already-existing agencies were drafted 
into the job. The primary interests of the military associations had 
been social. They were notliing more than men's clubs: fraternal or¬ 
ders whose members got together for camaraderie, feasting, singing, 
dancing, and parades to tickle their egos before the public eye. Tliey 
were military in that all their mem^rs were soldiers. Only rarely 
did they go to war as units. They were not tactical bodies of stand¬ 
ing armies nor even militia companies as we understand them. But 
they were organized. And when a job requiring the exercise of force 
by an organized unit representing not kinship interests, but the 
tribal whole came up, what was more natural dian that the tribes 
should acquiesce in their taking on of secondary functions: the ad¬ 
ministration of policing and of summary justice where summary 
action was necessary? Thus an entirely nongovernmental type of 
organization became a legitimatized branch of the government of 
the tribes. 

As against the tribal council it was to be expected that the mili¬ 
tary societies were constitudonally subordinate. This was the case 
inasmuch as the council was officially and exclusively an agent of 
government and apparently much older than the military associa¬ 
tions. Yet in the dynamic flow of crisis and culture change in which 
the Cheyennes were caught in tlie nineteenth century the military 
societies were steadily expanding the area of their legal powers— 
not by encroachment on the powers of the council but by moving in 
where one new situation after another called for new law and where 
new or old law called for new types of enforcement. The council 
tended to be traditional in accordance with its original religious en¬ 
dowment. Not so the warrior associations. 

The Cheyenne military societies assumed jurisdiction in a large 
variety of dispute and misbehavior situations, except those of adul¬ 
tery and homicide (which had from "time immemorial” been the 
chiefs’ jurisdiction). And in marginal homicide cases calling for new 
decision, they entered even here. 

In a case where an aborted fetus was found near the camp one of 
the societies lined up all the women, ordered them to expose their 
breasts for evidence of recent lactation, judged one girl guilty, and 
ordered her banished from the camp.** 

** Llewellyn tad Hoebel, ca*e 14, pp. iiS-xtp. 
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It has already been seen how summarily and roughly they pun> 
ishcd the horsC'Stealing Pawnee. That, however, was but a follow-up 
to a carefully considered judicial decision that had made new law in 
a previous case. This was none other than the horse-borrowing case 
laid before the Elk Soldiers by Wolf Lies Down which was dis¬ 
cussed in Chapter II. 

The Cheyenne military societies even intervened judicially in in¬ 
trafamily fracases on occasion. In the case of Bird Face ps. Sleeping 
Rabbit the latter shot an arrow into the arm of Bird Face because 
of a rebuke the Bird Face gave him for letting Elk Woman, niece 
of Bird Face and wife of Sleeping Rabbit, struggle afoot through 
deep snow when the camp was on the move. The arrowhead would 
not come out, and the Fox Soldiers were convened “to see what 
they would do about it.’* They decided they should beat Sleeping 
Rabbit “until he was as sore as Bird Face’s arm.” This they did. 
They also ordered him to amputate Bird Face's arm and to sit up 
with him every night until he was well again. When other soldier 
societies began agitating to exile him, he publicly confessed r^>ent‘ 
ance and gave five horses to the Fox Soldiers. These worthies con¬ 
verted the “fine” into a barrel of whiskey in a deal with a trader. 
With this and some food the Foxes threw a big ceremonial feast for 
all the soldier bands. No compensation passed from Sleeping Rabbit 
to Bird Face.^ 

Such had become the law-making power of the Cheyenne military 
assodations. 

The older and more deeply rooted law of the Cheyennes lay 
within the jurisdiction of the tribal chiefs and centered about the 
problems of homicide and marital infidelity. 

Homicide, as indicated under Postulate II, was truly a serious 
matter of tribal concern. Very little of the law of the tribes thus far 
considered sprang from religious notions, but the Cheyenne law of 
homicide was quite definitely religiously shaped. 

The tribe possesses two sacred fetishes of great antiquity. One is 
the Medicine Arrows bundle. The other, the Holy Hat bundle. The 
Medicine Arrows have been with the tribe since time beyond the 
memory of man. In the Four Arrows arc symbolized the entity and 

•• IbiJ.. case i 6 , pp. 123-133. 
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the integrity of the tribe. When the Arrows arc properly treated all 
goes well with the tribe. Failure to perform the proper ceremonies 
on behalf of the Arrows before the great tribal attack on the Pawnee 
Indians on the South Loup River of Nebraska in 1830 led, in Chey¬ 
enne belief, to the capture of the Arrows by the Skidi Pawnees. The 
Cheyennes believe that all their misfortunes began with this catas¬ 
trophe although two of the Arrows were recovered and substitutes 
were provided for the others. 

Among the several circumstances that affected the well-being of 
the Arrows, and thereby of the tribe, was the killing of a Cheyenne 
by a Cheyenne. This was a stain on the tribal “soul,” and it was 
revealed by the miraculous appearance of blood on the feathers of 
the Arrows. A curse fell on the whole nation. While the blood yet 
remained on the feathers “bad luck dogged the tribe.” No war party 
could dare to hope for success; hunting parties would return empty- 
handed. All the people suffered for the act of one man. 

As for him, he was doomed with the mark of Cain. His viscera, 
it was said, rotted within him. From his corrupting vitals emanated 
a noisome odor repugnant to the beasts of the prairie. That is why 
“game shunned the territory; it made the tribe lonesome.” So much 
was the sin corruption of the man to the fore in the minds of the 
Cheyennes that it became the byword for murder, hcjoxow^s, “pu¬ 
trid." 

Murder was thus, in the first instance, a sin. The sanctions were 
supernatural and automatic. It is interesting, however, that the pen¬ 
alty was neither religiously nor mythologically explained as flowing 
from the anger or disapproval of any god or nature or ancestral 
spirits. The Cheyennes held to no image of a punishing father or 
brooding ancestors. True, the injunction against murder came from 
the “Deserted Daughter” who gave the Cheyennes their form of 
government. She had induced a mountain lion and bear to kill her 
nefarious and evil father for his deeds—and this done, had said, 
“Hereafter we shall make a rule chat if anyone kills a fellow tribes¬ 
man he shall be ordered out of camp for from one to five years. 
Whatever the people decide." Yet it is not her spirit that punishes 
the Cheyenne Cain. Nor were the animals angry with ^e tribe 

” tbii., pp. 7i-7a. 
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for what had been done. They were merely distressed by the smell, 
and so took themselves elsewhere. In other words, this evil was 
evil for its own sake. The consequences, though supernatural, were 
in the nature of things. 

The consequences for the Cheyennes were in fact most salubrious, 
for they placed an immediate check on the impulse for a counter¬ 
killing. Revenge could not rest in the hands of the deceased victim’s 
kinsmen. That would merely compound sin with sin. 

Judgment lay with the tribe in the persons of the tribal council. 
Nor could the tribal council impose the death penalty. Yet extru¬ 
sion was necessary to cleanse the putrid infection from the body 
politic The solution was exile, and this was the sentence. Thus 
homicide was made a crime against the people. 

Simple banishment of the offender was not enough, however. 
The tribe as well as the man was stained. Purification was called 
for, and this was done through the ritual of Renewal of the Medi¬ 
cine Arrows. For this undertaking every Cheyenne was under ob¬ 
ligation to be present—excepting murderers and their families. This 
rule was law enforced by the military societies. If need be, they 
drove absentees in for the great ceremony.** The law also required 
a reign of absolute silence during the hours in which the Sacred 
Arrows were taken from their bundle and given fresh, unbloodied 
feathers. The police patrolled the camp to see that all women and 
small children remained quietly in the lodges, and they summarily 
brained any dog that chose to break the silence with a bark. 

The impressiveness of the Renewal Ritual is difficult to sense. Its 
emotional effect must have been great. And by means of it the 
Cheyennes achieved a positive social result of tremendous value. As 
an integrator of the tribe nothing equaled iL The feeling of one¬ 
ness was not to be escaped. So it was that the act which could shat¬ 
ter the unity of the tribe—homicide—was made the incident that 
formally reinforced the integrity of the people as a people. Not 
vengeance, not further bloodletting, not the cruel punishment of 
imprisonment, but purification from a sin shared by all and a re¬ 
inforcement of the social bond were the results a^ieved by the 
Cheyenne action. 

As for the murderer, he could continue his life among the friendly 

*• tbii., pp. 126-137. 
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Arapahos or Sioux. In due course, normally after five years, he could 
petition the tribal council for reinstatement to the tribe. In the mean* 
time all his civil rights as a Cheyenne were nullified, except the po¬ 
sition of chieftainship as a member of the tribal council (for such a 
chief could not be deposed for any act prior to the completion of 
his ten-year term of office). But, as always, the Cheyennes looked 
toward rehabilitation and reinstatement of the wayward tribesnnaa. 
Hence, if there was no objection from the kin of the murderer’s 
victim, the council usually granted a commutation of exile to the 
murderer who promised to walk straight. Nevertheless, not all was 
forgiven. Although his internal disintegration was checked, a faint 
odor of pollution remained, and for this he was forever barred from 
smoking the common pipe in manly gatherings or eating and drink¬ 
ing from a common tmwl. 

The feudistic tendency is the bane of primitive societies that 
rely on private law to control their members. This the Cheyennes 
mastered in a simple way through use of a unifying religious con¬ 
cept. 

The concept of murder as sin also reached out to impose modera¬ 
tion in parental treatment of daughters. Suicide or the threat of 
suicide is not uncommonly used among various peoples to control 
the actions of persons in close relations to the suicide. Cheyenne 
daughters in resentment against overstrict maternal control occa¬ 
sionally took their own lives by hanging. Brothers who had prom¬ 
ised a sister in marriage, only to have the girl elope with some other 
man, fought conspicuously in battle in order to get themselves killed. 
These acts of driving a close relative to suicide were looked upon as 
killing that person: the responsible person was banished and the 
Arrows were usually renewed.** 

If the virtue of the Cheyenne law of homicide was in its hu¬ 
maneness and moral decency and its strength in its effectiveness in 
checking feuds, it must be acknowledged that it exhibited some in¬ 
effectiveness in the prevention of killings. Sixteen case records of 
intratribal killings between 1835 and 1879 were recorded by George 
Bird Grinnell and us. It is as though a pioneer territory of 8,500 
population suffered a homicide a year—a rate which would seem 
very low in the light of our own frontier history. The Cheyennes 

•• tbii., cues a5-a7, pp. 154-160. 
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were trained to be aggressive warriors, and the impulse to kill could 
not always be channeled outside the tribe. 

In sharp contrast to the Comanches and Eskimos, the Cheyennes 
turned the prestige struggle among the men away from the arena of 
sex. Adultery raised its head rarely, and wife-absconding was faced 
as a legal issue only in an indirect way. It may be said from this that 
the Cheyennes had successfully channeled the prestige competition 
among men (which they encouraged) into other lines. With their 
institutionalized chieftainship in the council and warrior fraterni¬ 
ties the status placing of successful men was assured and clear-cut. 
There was little need to prove one’s worth by stealing another man’s 
wife. 

Marital shifts did take place with moderate frequency, but such 
incidents were commonly devoid of tension. In the exemplary be¬ 
havior of a chieftain such a man would studiously—nay, ostenta¬ 
tiously—ignore his wife’s defection. One chieftain when engaged in 
the very serious act of having a scalp shirt dedicated, was informed 
that someone had run off with his wife. He paused only to com¬ 
ment, “A dog has pissed on my tent.” He gave no further notice to 
the affair. A scalp-shirt wearer was brave beyond all other men and 
not subject to any reflections cast on his status by an interloper. 

This should be true of any Cheyenne chieftain, and a chii sorely 
beset would sometimes seize and light his pipe to remind himself of 
his obligation not to take offense. Other men of good manners and 
serene disposition tried to deport themselves like chiefs. Obviously 
then, when their wives deserted them for other men they did not 
rant like a Kiowa. In fact, they did nothing but sit it out as did our 
friend, ^tump Horn, who was a meticulous observer of tribal de¬ 
cencies. In his own words: 

My wife ran off with a certain man. For a while I said nothing, but 
•imply studied the best way to do. To other people I simply carried on 
as though not a thing had happened. 

Then one day I saw a man coming my way leading a spotted horse. 
It was Crazy Head, a chief. I would not say anything to a chief. Crazy 
Head said he was pulling for me not to cause trouble. Would I accept 
the horse and settle it? 

I said to him, “Do not talk about such things” (i.c., the causing of 
trouble). But I did tell Crazy Head this, “I am very sorry you brought 
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that horse. I would much rather have had a saddle and some blankets. 
However, since you brought the horse, I shall take it” 

So we smoked, and I took the horse, and that other man had my 
wife. 

This case was in the ideal pattern: the proper Cheyenne husband 
took wifely defeaion in good grace and inaction. The corespondent, 
if proper in his behavior, soon took a horse and other goods to a 
chief with the request that the chief carry his pipe to the husband 
and proffer him the rcstitutive gifts. The sending of a chief almost 
guaranteed a smooth and peaceful settlement, for the reverence to¬ 
ward the tribal leaders was such that “a man cannot refuse a re¬ 
quest of a chief,” though even that did occur. The smoking of the 
pipe by the husband indicated acceptance of the gifts and the clos¬ 
ing of the issue. It was not, inddently, a "peace pipe’* that was 
smoked. True, internal peace was assured by the act, but the real 
meaning of ritual smoking among the Plains Indians was that it 
bound the parties to an agreement to keep their word. It was the 
sealer of an agreement and a sacred testimonial to truth. 

The ideal was by no means achieved in all cases, however. If, after 
a few days, no chiefly emissary was forthcoming from the wife- 
taker—and an occasional warrior taunted another in this way—then 
a proper husband sent a chief himself, stating a demand as to what 
it would take to satisfy him. This almost always produced results, 
since recalcitrance on the part of the wife-taker would then put him 
in a very bad light before all the people. 

Yet other husbands were shorter tempered. Iron Shirt shot and 
killed two of She Bear's best horses when no emissary was sent to 
him by She Bear. This is the only reported case of this kind. She 
Bear acknowledged the justice of the act by making no overt re¬ 
action. 

Once in a while a warrior on the make—a warrior who was con¬ 
centrating on the war leader ideal and who had not yet achieved the 
status of a peace chief on the tribal council—tossed all restraint to 
the winds. He took the stealing of his wife as an act of personal 
insult and attempted to recoup his status through violence. 

Red Hagle, who was a chief of the Fox Soldiers, gave Coyote, the 
stealer of his wife, a beating and then went to his lodge to Hod his 
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gun. He made it clear he was going to kill him. Coyote, however, 
was a man of more discretion than valor. He hid. But the next day, 
when the camp was on the move Red Eagle spotted him. The case 
continues: 

Red Eagle was with the Fox Soldiers, who were marching in a bunch 
singing. He ordered the Foxes to keep marching, while he dropped out 
of the ranks. Coyote saw him at that moment, so he rushed in among 
the soldiers. Red Eagle rode up pointing his gun. "Move!" he cried to 
the soldiers, “Move, so I can shoot him." At first the soldiers scattered 
a bit, but as soon as they recovered, they closed in on Red Eagle and 
seized him. They argued with him. They said, "*You are one of our 
chiefs. We think a lot of you. Don't do this thing. You will spoil your 
reputation." 

Red Eagle answered back, “If there is one thing I hate, it is to see a 
man let another get away with his wife." But the soldiers held him in 
check. 

Red Eagle’s own Foxes then sent an old chief to him with the pipe, 
but he refused to smoke. His threats toward Coyote continued. After 
he had refused several chiefs, the Foxes advised Coyote [who had been 
in hiding under their care] to leave the camp. This was ten years before 
the Custer fight. Coyote went south and did not return until a few years 
ago, long after the death of Red Eagle. In a joking mood he began to 
say to the folks, “I am looking for that wife of mine. Where is she?" 
She, on the other hand, announced that she hated him for the trouble 
he had caused her. For though Red Eagle did not mutilate her, and 
kept her as wife, he beat her regularly until she wounded him in the 
armpit with her six shooter.** 

In one other Cheyenne case that violates Corollary 3 of Postu¬ 
late I is seen the uncontrolled reaction of a man who was more 
Comanche- and Kiowa-like than Cheyenne in his recalcitrance. 

One time one man's wife ran off with another. Before anything could 
be done, the husband sent word over to the absconder. 

“Don’t try to send me any gifts! Send no chief to tell me a story 
about what you are going to do to get this thing settled,” was his message. 
“I want nothing from you." 

Then he went on talking to his friends. “That man thinks nothing of 
me," he told them. “He thinks I am a coward who will do nothing. 
Well, some day we are going to meet the enemy together. There is where 

** Llewdlyn tod Hoebd, pp. 197-198. 
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I am going to see my friend. If he shows any cowardice then, there is 
where Ill come in.” 

The husband was a noted warrior among the people. 

The camp was moved to the south, down toward Oklahoma. It was 
a big camp, for they were getting all the tribe together. When they got 
in the south country, a big war party was made up. 

After the declaration of the husband, that wife>taker always went In 
war parties in which the husband was not a member. This time the hus* 
band hung back several days before starting out, then trailed down the 
group the absconder was with. When he overtook them, they were at 
rest in camp. They saw him coming and heard him singing a soldier 
song—a death song. When he got into camp, he rode right over some 
of the men as they were sitting there. That meant he intended to charge 
right into the enemy breastworks. If the campen ran into a lodge, they 
were safe from him, but if he came upon one, he struck him bard with 
his whip. That was the way he would count coup on the enemy. He 
could take whatever meat he wanted from any pot. 

The absconder looked scared. 

Three days later, he walked up to the husband. “Friend,” he said, 
“as long as we are on this war party, it is my desire to look after you. 
I want to make your camp, to cook your food, to look after your horses. 
I know what you have declared as your intention. You are on this war 
path never to return.” 

He got no satisfaction from the other. Came the rebu^, “I haven’t 
finished this thing yet. You acted as though you did not think so much 
of roe when you were making off with my wife. You put on as though 
you were the better man then. I still think I am good. I could have ac¬ 
cepted gifts from you. But that is not what I want. Now we are out to 
see who is the better man.” 

That began to worry the absconder. “If I turn back, hell kill me. If I 
go on, I must die before the enemy.” 

In his dilemma he went to the leader of the war party and to the 
Holy Hat Keeper to see if they could do something. He was asking them 
if they would not carry the pipe to the husband. 

Again he was rebuffed. “No,” they told him, “the pipe is still filled.** 
But, even so, well go talk to him without a smoke. Well see if he won’t 
agree to leave some things out which he has in mind. That kind of 
man is hard to handle. It will take a lot of talking.” 

They went to see him as they had said. And they told him the tJd- 
time history [way of doing things]. “In the old times,” they pointed out 

The meiaug of thU sotement u nude clear in the aceount on p. 165. 
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to him, "people went to war like you to get killed. That u all right. But 
you are up to sofnethmg else. You want to scare him so he’ll run off by 
himself where you can kill him. Can’t you leave our friend aloneP** 

"Well," said the husband, ’‘Ill leave him alone on this trip. But you 
chiefs know how it is when a man steps in and induces your wife to 
run off with him. He acts as though you were nothing. That is what 
makes me angry—for him to act as though he were not afraid of me! 
Now what I want to know is, is he the better man? When we find the 
enemy, I am going right in. If he leads me in and counts coup before 
I do, I am satisfied." 

When they charged the enemies, the husband counted two coups, but 
the enemies were well armed and turned the Cheyennes to rout. When 
the wife-taker lighted out with the others, the husband took after him 
and quirted him. "Just as I thought," he yelled, “you are no man. When 
we get back, I take my wife from you." 

But when he started to do this thing, his father-in-law intervened, 
saying that his daughter had made a poor wife. Now he had another 
who had come of age and he was giving her to his soo-in4aw instead.*- 

This man was a courageous warrior. But he was not yet a chief. 
His drive for status was great, and dominance was his personal 
need. The giving of rcstitutive gifts by the wrongdoer acknowledged 
no particular superiority to the wronged husband among the Chey- 
ennes; A the most it merely acknowledged an obligation to balance 
the loss suffered and to maintain the peace. For this particular war¬ 
rior’s ego it was not enough. Although he was un-Cheyenne in his 
personal demands, he was truly Cheyenne in the skill with which 
he built up the situation to serve his ends. 

If further evidence is needed of the Cheyenne concern for main¬ 
tenance of intragroup tranquillity and the checking of interpersonal 
aggression and their “legislative” finesse in formulating social policy 
in critical situations, the case of Walking Rabbit, who was perhaps 
too “slick” a lawyer, should answer. This is the case as told by 
Black Wolf. 

A war party was organizing. Walking Rabbit approached the leader 
with a question. "Is it true that you have declared we must all go afoot? 
If so, I would like to be able to lead a horse to pack my moccasins and 
possibles.” The leader gave him an answer. “T^re is a reason for my 
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ruling. I want no horses, that it may be easier for us to conceal our 
movements. However, you may bring one horse." Then Walking Rabbit 
asked for instructions concerning the location of the first and second 
nights’ camps, for he would start late and overtake the party. 

Walking Rabbit's sweetheart had been married only recently to an¬ 
other. "My husband is not the man I thought he was," she told her 
former suitor. So Walking Rabbit took her to join the war party. [The 
Cheyennes have a phrase for the single man who marries a one-time 
married woman—"putting on the old moccasin.”] In this way, it turned 
out that the "moccasin" he was packing was a big woman. 

When they saw this woman there, the warriors got excited. The party 
turned into the hills and stopped. The leader opened his pipe. The 
leader’s pipe was always filled before they left the camp, but it was 
not smoked until the enemy was seen or their tracks reported. Now the 
leader spoke. "When we take a woman with us it is usually known in 
the camp. Here is a man who has sneaked off with another’s wife. Now 
what is going to happen?" T*hat is what they were talking about. 

The leader declared, “The only thing this man can do is return and 
make a settlement with the husband. Then he may follow us up." 

One warrior was for aiding Walking Rabbit. “Why can’t we let him 
stay?” was his proposal. "If we take any horses, we can give them to her 
husband." That was rejected. 

Ihe decision was that he had to go back. "If you had told us you 
wanted her so badly, we might have waited for you to settle for her. 
Then we could have taken her the right way. If you really want to go 
to war with us, you will be able to overtake us. We arc afoot." 

Then three or four warriors spoke up, each promising Walking Rabbit 
a horse to send to the hmband. Everyone gave one or two arrows to be 
sent as well. 

In the meantime Walking Rabbit’s father had fixed it up with the 
aggrieved husband. Since he and his wife were incompatible, he was 
wiUiog to release her. When Walking Rabbit came in and told his father 
the story of the soldiers’ action, the father said, "Just let that stand. The 
thing is fixed. When those fighters come back they may want to give 
to the girl’s parents. You go back after your party.” But Walking Rabbit 
preferred to stay at home. 

When Walking Rabbit did not go out, his closest relatives raised a 
big tipi. When they heard of the approach of the returning party, every¬ 
thing was in readiness. 

The warriors came charging in, shooting; they had taken many horses. 
The first coup-counters were in the van. Walking Rabbit’s father had 
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a right to harangue; he was a crier. "Don't go to your homesl Don’t go 
to your own lodges! Come here to the lodge of Walking Rabbit, your 
friend!” 

When they were all in this lodge the old man entered and told them 
his story. “I had this thing all settled before my son returned. You have 
sent arrows and promised horses. Now I have kept this girl here pend¬ 
ing your return. I shall send her back to her parents with presents. I 
have waited to see what you are going to do.” 

The leader replied for his followers. ‘’Yes, we will help you. We prom¬ 
ised to help your son. When you send her back, we’ll send presents with 
her.” The men who had promised horses went out to get them. Others 
gave captured horses. 

Sending her back with these presents was giving wedding gifts. Her 
relatives got them all. They gathered up their goods to send back. The 
war party was called together once more; to them this stuff was given. 
It was a great thing for the people to talk about It was the first and last 
time a w'oman was sent home on enemy horses the day they came in.** 

In this we have a nice instance of intertribal diffusion blocked 
because of inconsistency with the basic postulates of the receiving 
tribe. Walking Rabbit may have been stimulated to his bright idea 
by Comanche example. He was to be the initiator of it in his own 
tribe. He even proceeded with great skill and subtlety, a subtlety so 
smooth that it borders on chicanery. What a nice lawyer’s fiction— 
"I would like to be able to lead a horse to pack my moccasins and 
possibles.” And with what skill he maneuvered his delayed depar¬ 
ture so as to present his fellow warriors (who he knew would be 
his judges) with a fait accompli and thus increase the possibility of 
acceptance of his innovation. It worked with one of the war party. 

Wiser heads saw through the scheme. They quickly measured the 
trouble-making potentialities of this new proposal. They realized 
fully the consequences of letting even this one venture stand as a 
precedent. They rebuffed him decisively. And then, in typical Chey¬ 
enne fashion, they capitalized on the situation dramatically to 
achieve a twofold effect: they handsomely got Walking Rabbit out 
of the pit he had dug for himself; they memorialized their ruling 
of law with a grand gesture that was “a great thing for the people 
to talk about.” It was not forgotten—and never tried again. 
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Can it sdll be said that primitive peoples do not legislate, that 
custom takes care of all things? 

In one area of domestic relations and sex the Cheyennes were 
badly muddled: suppressed male aggressions sometimes burst the 
dams of restraint in an orgy of sadism focused on a hapless female. 

The Cheyennes did not look upon sex gratification as sinful, but 
they certainly did not value it highly. I believe I am correct in for¬ 
mulating Postulate IX {Sexued activity should be held to a mini¬ 
mum) as the best way of stating their basic attitude toward sex. It 
has already been shown that sex competition was ruled out as a vehi¬ 
cle for status achievement. Great precautions were taken to see that 
women remained chaste. Every postpubescent girl is reputed to have 
worn a chastity belt at all times. Every married woman was supposed 
to wear one whenever her husband was away on a journey or when¬ 
ever she went out alone away from her lodge. Molestation of the 
belt (attempted rape) was severely punished by the woman’s fe¬ 
male relatives. Under “Black Letter Law" they would stone him to 
death, and in one case briefly reported by George Bird Grinnell the 
victimized girl and her mother stoned the molester until they left 
him for dead.” In the other recorded Cheyenne case of this sort the 
offender was a mere youngster. His parents’ lodge was totally de¬ 
stroyed by the girl’s female relatives, even as the father and mother 
of the boy stood watching with no show of resistance. This much of 
the law was clear; attempted rape was a delict of the first order. 

The ideal of chastity was usually held to by the women them¬ 
selves. The contrast of their behavior when (X>mpared to that of 
other Plains Indian women was such that Grinnell wrote that the 
women of the Cheyenne tribe “arc famous among all western tribes 
for their chastity," adding, “she who had yielded was disgraced 
forever.” ** 

The men, for their part, were not quite so universally restrained. 
Yet a good husband of strong character and high idealism took 
vows upon the birth of his first son not to have intercourse with 
the mother for a period of seven or fourteen years. The Cheyennes 
believed that this concentrated all their diffuse supernatural pow- 

•4 Griaaell, Cheyenne ladimt, I, 131. 

•• tbiJ., I, 156. 
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ers on the growing child, thus aiding him to become a great man. 
“The p>eople talked about it and praised the parents' self-control.” ” 
Failure to live up to the vow was punished sujKrnaturally, not le> 
gaily: dedicated child sickened and died. 

We now come to the legal muddle that, as we see it, grew out of 
the normal Cheyenne sexual repressions. The wife who was sus¬ 
pected of being unfaithful by her husband (theoretically, the wife 
who four times erred) could be "put on the prairie” or "be made a 
free woman." Her husband invited his military society confreres to 
a “feast" on the prairie. The piice de rSsistance of this stag party 
was his wife, who was made the victim of a mass raping. There¬ 
after, if she survived, she was to be free game for any man—in 
effect, an outlaw. The husband and his fraternity considered this 
to be their legal privilege-right. 

In all four of the recorded cases of this practice, however, the 
husband’s claim was technically dubious and seems to have lacked 
public acceptance. Cenainly among the four histories, outside in¬ 
tervention blocked the undertaking completely in two cases and by 
ruse rescued the woman in one other. In two cases the father and 
brothers of the woman challenged the participating soldiers to 
armed combat. In all cases the women of the tribe taunted and 
heckled them for their deed.*’ There was no tribal consensus grant¬ 
ing to the military societies a socially recognized privilege-right to 
apply this fearful sanction. The claim of the husband and his cronies 
to the privilege-right was derived from Postulate IX. Yet the action 
as a sanction clearly went beyond the limits of what was necessary, 
and it violated the conditioning clause of Postulate VIII {Women 
have personal value in their own right). The Cheyennes failed fully 
to resolve this conflict. 

Problems of evidence in cases of private delict were even less a 
matter for procedural concern among the Cheyennes than it was for 
the Comanches, for the fact is that few actions in private law were 
initiated. Adultery, we have seen, was rare. Sorcery occurred occa¬ 
sionally. Yet it was not particularly bothersome, and such as oc¬ 
curred was cured by a medicine man. There are no cases of physical 
threats or even quasi-legal action against alleged sorcerers. 

** Ibid., I, 149. See also Uewelljra and Hoebel, pp. 361-364. 

Sec LleweUra aod Hoebel, pp. 3oa-3ii. 
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A ^ir amount of petty pilfering took place in the camps, but 
theft was never made a legal issue. A known thief was publicly 
shamed with the remark, “If I had known you wanted that thing, 
I would have given it to you.” Gift-giving was a high virtue, and 
good Cheyennes were not supposed to value their material posses¬ 
sions too highly. Hence, they did not strive to discover the less 
proper persons who lifted that which was not theirs. 

In public law, however, the penalties were so severe that clear-cut 
evidence was wanted. This was arrived at in a number of ways. A 
man about to testify on his own behalf could take an oath on a 
pipe. Perjury meant death by ill luck. A man suspected of ill^al 
buffalo hunting on his own found his tipi subject to search by the 
hunt police. In the case of the aborted fetus, a military society lined 
up all the women to inspect their breasts for signs of recent lacta¬ 
tion. But no use of the conditional curse was made in any situation. 
No third degree techniques were used at any time. 

One other positive feature of Cheyenne law must be mentioned. 
This was the right of religious asylum. The lodge of the Holy Hat 
Keeper was a refuge for anyone. Even an enemy horse stealer, if 
he could make the Holy Hat lodge, was safe and would be given 
a safe conduct out of the Cheyenne territory. In a neat instance of 
Action, the wife of the Hat Keeper made a symbolic lodge when 
the tribe was on the move by throwing her arms about a girl who 
—without justiAable cause—was about to be “put on the prairie.” 
She held the stick on which the Hat was hung in her hands, and 
the girl was safe.** 

With the Comanche and Cheyenne pictures in mind, let us now 
consider the Kiowas. No attempt will be made here to describe the 
Kiowa system in full detail. Our purpose will be to show how it 
struggled to deal with a Comanche-like individualism with control 
mechanisms that were more like those used by the Cheyennes and 
yet not handled with Cheyenne skill. 

The chief problem faced by all three societies was the resolution 
of the dilemma that rested in the incompatible values of individ¬ 
ual aggressiveness coupled with military glorification and the ideal 
of internal peace and the democratic order. 

In social structure the Kiowas were much more akin to their 

** Ibid., pp. ao6-soa. 
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Cheyenne neighbors on the north than they were to their close 
Comanche allies to the south. They possessed a series of military 
associations which were ranked in a prestige order but not age* 
graded. TTiesc military associations policed much as did the Chey¬ 
enne. They had the Sun Dance. They had a group of tribal fetishes 
—ten special medicine bundles known as The Grandmothers. These 
had their legal effect, as did the Cheyenne Medicine Arrows and 
Holy Hat, but in a different manner. The Kiowas had a definite 
system of chieftainship. Unlike the other two tribes, however, they 
did not disdnguish war chief from peace chief. This produced spe¬ 
cial difSculties, as will soon be seen, for where the Cheyennes and 
Comanches separated the two conflicting ideal personality types of 
aggressive, narcissistic warrior and generous, gentle, kind, and even- 
tempered peace chief into two distinct status configurations, the 
Kiowas rolled them into one. Their tribal political officers then fre- 
quendy proved unable to resolve the conflict of the two systems of 
personality orientation within themselves. 

A system of horizontal radng unique for the Plains was used in¬ 
stead to arrange for the status identificadon of the different per¬ 
sonality This gave rise to the Kiowa system of four social 
classes. 

The top social rank was called onde. The men who were onde 
were all top-flight warriors with records of great achievement. They 
were also “wealthy" in the sense that they had well-kept and -ap¬ 
pointed lodges, plenty of food with which to entertain, and a con¬ 
stant surplus of horses to give away. Above all, they were self-assured 
in personal bearing, “an ondei must exercise restraint at all times 
and never exhibit his emotions.”” They were “pre-eminently the 
level of the 'brave and courteous.’ ” 

These were the Kiowa men of disdnedon who had proven them¬ 
selves by all tests. In normal circumstances their individual status 
was beyond challenge; like members of the Cheyenne Council of 
Forty-four they were ideally immune to personal affront, and they 
rarely were involved in litigadon. 


»• Beriurd MUhkin, anJ Wwfae Among the fUum Indians (Anwricin 

Ethooiogical Society, Monograph 3, 1940), p. 50. 

Jane Richardton, Lmv and Stastu Among tie Ktoa/a Indians (American 
Ethnological Society, Monograph x, 1940}, p. 15. 
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Beneath the onde were the ondegupa. They were extremely rival- 
rous and in their outfacing activities generated trouble case after 
trouble case. Kiowa law was mostly concerned with their obstrep¬ 
erous activities. In this rank were found able artisans, medicine men, 
hunters, and horse owners. Most of them were also warriors, but all 
of them were lacking in one thing: their war records were not out¬ 
standing. 

Yet lower down were the or the common men. They were 
honest and decent, but poor and undistinguished. They rarely raised 
legal difficulties inasmuch as they were not in a position to chal¬ 
lenge the status ranking of others. 

Down in the ruck were the dapom: the dregs of Kiowa soaety. 
They were shiftless and lazy, without ambition and with little self- 
respect. They filched and stole within the camp. Virtually disowned 
by their own relatives, they made out as parasitic hangers-on to out¬ 
standing men of high ranL They were utterly diclassi and in effect 
without the law. They were so far beneath contempt and attention 
that their thefts went unpunished. Nor were they driven from the 
group; they were simply suffered and scorned—the botched jobs of 
Kiowa youth, sufficient in number to form a recognized “class.” 

The special tribal functionaries among the Kiowa were the topa- 
doki or headmen of the bands, the toyopki or war party leaders, 
the Keepers of the Ten Medicine Bundles, and the Taime (Sun 
Dance fetish) Keeper. Virtually all headmen were of onde rank, as 
were most of the Ten Medicine Bundle owners. The Taime Keeper 
was the nominal grand chief of the tribe, and although all impor¬ 
tant decisions of policy were announced as his, they were actually 
made by the topado\i.*^ 

The role of the military fraternities in Kiowa government and 
law was essentially that of the Cheyenne soldier societies. They po¬ 
liced the Sun Dance camp and the communal hunt, meting out 
punishment when deemed necessary. They intervened in certain 
private disputes to prevent outbreaks of hgluing. We do not find 
them, however, generating new law in the Cheyenne manner. 

The unique aspect of Kiowa law upon which we shall concen¬ 
trate our attention is the use of the ceremonial pipes that went with 
the Ten Medicine Bundles. 

Richard ion, p. 9. 
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Kiowa violence in interpersonal relations was ostensibly much 
more threatening than was that of the Comonches and certainly a 
good deal more so than was the Cheyennes’. A wronged Kiowa 
ondegupa was a terrible man to behold. He raged and gestured and 
made loud noises about “going to gee my gun” and what he was 
going to do to that fellow when he laid eyes on him. Crowds gath> 
ered, the women crying, “Somebody stop him.” In nine cases re¬ 
ported by Richardson, in the words of the informant “people held 
(the quarrelers).” In all cases where violence seemed to threaten, a 
Ten Medicine Bundle Keeper appeared on the scene to intervene 
with his sacred pipe. He asked the aggrieved demonstrator not to 
take violent vengeance on the aggressor but to promise to accept 
a peaceful settlement with compensation. To refuse the request of 
a Ten Medicine Keeper with his pipe was very bad form and su- 
pernaturally dangerous. In most cases the request was heeded. Genu¬ 
inely adamant men might refuse three times, but when the fourth 
pipe-bearer came they gave in, for four refusals meant ultimate 
death from supernatural action. The act was untamount to suicide. 

The Kiowa procedure was generally similar to Cheyenne patterns 
in form yet utterly different in flavor. The personally aggrieved 
Cheyenne usually made no scene nor took any action. A chief came 
bearing his personal pipe, but he was not called by excited bystanders 
to come posthaste, lest there be a killing. He was sent in a day or 
two by the wrongdoer. In only one reported instance was word put 
out that the wronged man wanted no chief to come. The whole 
business was calm and quiet and effective. 

Richardson in her report emphasizes that the Kiowas were ex¬ 
tremely anxious for internal peace. “Popular sentiment for peace 
was probably the keystone which permitted the successful function¬ 
ing of all legal institutions, and in itself was responsible uldmately 
for more adjustments than tJie formal mechanisms.” To this she 
adds the opinion that “without this diffuse pressure and self-dis¬ 
cipline, there might have been frequent feuds in this braggadocian 
society.” ** 

The Kiowa apparent public concern lest a dispute lead to violence 
really led to what we see as bogus vociferousness rather than as a 
genuine intent to do violence in retaliation for a wrong. It should 

** JM., pp. ifr-ip. 
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be remembered that most Kiowa delicts occurred among the up- 
and-coming ondegupa and were almost always status challenges. 
The challenged victim naturally reacted emotionally and with a 
display of counteraggressiveness. But all the time he knew that by¬ 
standers, or the soldiers, or a Ten Medicine Keeper would intervene 
to stop him. He had only to make a loud noise and prolong it long 
enough to let someone arrive Atake charge of the affair. Then he 
could ‘Veluctanily" subside and accept the pipe without loss of sta¬ 
tus. Indeed, he would be thanked by the officials for not causing 
real trouble. In other words, the formal religious-legal mechanisms 
made it possible to disturb the peace without intent actually to 
break it. 

The people, in all probability, were genuinely anxious, however, 
because this Kiowa pattern was inherently defective as a legal mecha¬ 
nism. Acting emotional can engender real emotions; warriors could 
and did slide over from play acting to the real thing. Men did re¬ 
fuse the pipe and did kill, unless the original offender so debased 
himself as to ruin his reputation for life. One other factor should 
be mentioned. Attainment of onde status was extraordinarily diffi¬ 
cult By estimate of modern Kiowas the onde class embraced no 
more than lo per cent of the men in the tribe at any one time; yet 
40 or 50 per cent were ondegupa. This meant that most of them 
could never rise to the position where they were above rivalry. The 
majority of them were bound to be frustrated in their hopes in a 
society in which success was constantly stressed and so neatly in¬ 
stitutionalized. They could very easily lose control of themselves 
and thrash out wildly. If a man murdered, be might be killed In 
return, but the acceptance of the pipe on the other side, plus com¬ 
pensation offered by his kinsman could spare his life. Then in a 
vague reHection of the strong Cheyenne belief he became taido, 
and unsuccessful in all ventures, so that he sank to the level 
of the and sooner or later suffered a premature death. But bis 
bad luck was purely personal and did not pollute the tribal fetishes 
or extend to the tribe as a whole. 

Yet in the Hnal pinch it was the military societies who brought 
real legal powers to bear on the man who was out of control. They 
were die true linchpin of the Kiowa law system. One extraordinary 
trouble case cited in extenso will sum it all up. 
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The trouble maker was Guibade, himself a Ten Medicine Bundle 
Keeper, a good enough warrior but not an onJe. He was a generally 
mean man and a bully. He had shortly before the great trouble led 
a war party on which his conduct as leader was offensive and over- 
officious. He had been publicly cut down to size by Saondeton, who 
although head of Guibodc's own military fraternity (the Tonl^ongya 
society, the third highest ranking sofl^ty), was a member of this war 
party in the capacity of cook, for he had joined it with the express 
intention of teaching Guibade a lesson. Guibade had his wife along, 
and with the purpose of testing him, Saondeton, after the group 
was several days out on the war trail, look his leader's wife away for 
two days. He then brought her back, courteously thanking her huS' 
band for the pleasant time he had had. The odier men held their 
breaths, expecting a terrible explosion at this mortal insult. Nothing 
happened right away, and then white soldiers appeared. The Kiowas 
prepared for battle. Guibade's wife was holding his spear as he 
prepared for battle. Saondeton asked for it. With the leader's spear 
in hand he rushed fearlessly into the fray, speared several whites and 
returned unhurt. Then he returned the spear politely to Guibade. 

Guibode said, "Saondeton, if you had not performed that deed, 
I would have killed you.” 

Saondeton in turn replied, “Guibode, if you had laid a finger on 
your wife, I would have killed you.” 

A little later the whole tribe came together for the Rice or Maggot 
Creek Sun Dance of 1873 . Guibadc ^longed to the Ksep group, 
which was supposed to camp on the south side of the camp circle. 
He didn’t like the location, so he moved over to where the Koigu 
group was. 

The Daimbega military society was in charge of policing the 
camp. They told him to move back to where he belonged. He re¬ 
joined that he would camp where he pleased. The soldiers then car¬ 
ried his tipi and belongings back to their proper place. The chief 
of the Daimbtga (probably White Bear) went up to him with his 
gun and told him to calm down and go back to where he belonged. 
If he did, there would be no trouble and nothing further said; at the 
same time he warned him that if he wanted trouble, he would get it. 

Guibode then raised his bow as if to shoot. The chief acted quickly 
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and knocked him cold with a blow on the head. When Guibadc 
came to, he told him to move or he would give him some more. 
Guibade just sat there and glared defiance, whereupon the chief 
called on all the society members to hit him over the head with 
whatever they had. When they were through, Guibade got up with¬ 
out a word and went back to the Kiep territory. 

A year later he caught his wife in flagrante delicto with Pokon- 
giai, son of a wealthy man. The adulterer got away, but the enraged 
Guibade beat his wife unmercifully. Her father interfered, and the 
wife escaped out the back of the tipi. 

Guibode went out in the camp crying threats of death against the 
life of Pakongiai. Immediately, the father of the latter appeared with 
four horses and accompanied by t/tree Ten Medicine Bundle Keep¬ 
ers. Guibade threw the father out of his tipi and refused to listen to 
the Ten Medicine Keepers. When a fourth pipe-bearer came, he 
even refused the request of his sister's son that he smoke the pipe. 

Soon afterward the Sun Dance camp was set up. The Tame 
Keeper warned the soldiers to prevent Guibade from carrying out 
his threats to kill Fokoogiai. He heard of it and said they better 
not try to stop him. Then he went and killed a number of horses 
from the herd of the adulterer’s father. After this he sat down in 
front of his tipi with his rifle across his knees, announcing, “Now 
that I have dis{x>sed of this, anyone who has business with me can 
come and talk with me here." 

Meanwhile Pakongiai was hiding out and could not attend his 
military fraternity meetings. “Even the Ten Medicine tipis were no 
sanctuary for him now that the angry Guibade had refused four 
pipes.” 

Finally, Big Bow (head of the AdUoyui society) and White Bear 
announced, "We are tired of having our memlxr imposed upon." 
They proposed to take action. All the societies were visited, and all 
agreed. Pakongiai's father gave two horses for the delegation to 
take to Guibade. Guibode was still sullen and recalcitrant, but after 
White Bear sang a Daimbega war song and threatened to spear 
him, he said he submitted but wanted to do what he would with 
his wife. 

The soldiers left with a warning. White Bear reported to the 
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other societies that he felt Guibode had not submitted completely. 
He said the test would come when the time was at hand for the 
camp to break up. 

The time came and the trouble-maker announced that he was 
not going to move. The people moved out, leaving the soldiers be¬ 
hind. While Bear came forward to kill him, but just as he raised 
his spear, Saondcion, chief of Guibode’s own society, interceded 
with the request that he be permitted to make the resister move. 
Guibode sat. Then the Tonl^pngya tore down his tipi, packed it 
up, saddled Guibode's horse, put him on it and drove him and his 
pack horses after the moving camp as fast as they could go. When 
they got to the next camping place, they told him where to camp 
and made him unpack. 

He died a rouple of years later, "because he had refused the 
pipe." " 

So ran the law in this group of Plains tribes. Comanche law ex¬ 
pressed individualism checked at critical points by social use of 
other individuals. Cheyenne law expressed a supreme sense of 
social well-being kept flexible by a continuous concern for indi¬ 
vidualism. The Kiowas never had a clear idea of which they pre¬ 
ferred and muddled along trying to serve both ends. 

When cultural goals are not dear-cut, it is not likely that social 
action will be either. 

** This account is condeosed and paraphrased in piart from eases 55 and a m 
Richardson, pp. 91^2, 23-27. 
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The Trobriand Islanders: Primitive Law as Seen 
by Bronislaw Malinows\i 


In the science of man the dark'skinned Melanesians of the Tro¬ 
briand Islands, lying off the northeast coast of New Guinea, and 
Bronislaw Malinowski are inseparable. He gave them to the world 
through his ethnological reports on their way of life. More than 
that, he raised them to a position of preeminence in the thought and 
theoretical literature of anthropology and social science at large. 
This was accomplished because M^inowski was no mere ethnog¬ 
rapher, no dry-bones reporter. He was one of our most resourceful 
developers of method and theory. In the field he constantly asked 
“Why?” He, more than any other anthropologist, was responsible 
for formulating and establishing “the most ^ndamental anthro¬ 
pological postulate that every culture is an organized whole, in 
which even apparendy strange or disparate elements can be made 
comprehensible in relation to the whole.” * He saw and treated all 
phases of culture as multidimensional with all facets impinging on 
many others. Culture, like man, he treated in dynamic terms and 
both he saw always “in the round.” As he folbwed the ramifying 
threads of an institudon, he improvised new theory to guide his 
explorations. He did this for tribal economics, magic and religion, 
language, mythology, ritual, sex, kinship—and law. Each of these 
was the subject of at least one book, and each was treated in one or 
more of bis many arucles.’ 

^ J. H. WeakUfld, “Metbod io Cultural Aathropolc^,” Philosophy of Science, 

18:58 (195*)* 

* For t complete bibliography ot Malijunriki't cootributiont *ee the otinury by 
G. P. Murdock, American AniAropologut, 45:445-451 (1943). 
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His concept of law as he saw it from the vantage point of the 
Trobriand Islands was developed in a widely spaced series of writ¬ 
ings produced over a period of a decade and a half. His treatment 
of primitive law began with a lecture delivered before the Royal 
Institution of Great Britain in February, 1923, and published in the 
Proceedings of the Royal Institution of Great Britain * in 1925 under 
the title, “The Forces of Law and Order in a Primitive Com¬ 
munity.” It was only the legal forces of a primitive community— 
the Trobriand Islands—with which his thinl^g was at first ostensi¬ 
bly concerned. Nevertheless, it set his fertile mind to work on the 
wider implications of his data. The results were two supplementary 
articles on “Primitive Law and Order," published in Nature in 
1925 and 1926. The three contributions were then immediately 
pulled together in a small book of great impact. It appeared in 1926 
with the title, Crime and Custom in Savage Society. In this, 
Malinowski summarily described what he saw as the legal life of 
the Trobriand Islanders, and he also vigorously advanced his own 
unique conception of law in relation to custom. He set the founda¬ 
tions of a more embracing theory to be formulated later in the 
“Introduction” to Hogbin’s Law and Order in Polynesia (1934) and 
in his ultimate, posthumously published restatement in 1942.* 

In Crime and Custom in Savage Society Malinowski insisted that 
law exists in primitive societies as distinct from mere custom. Cus¬ 
tom is not king. He vigorously asserted that primitive man is not 
the supine slave of custom; on the contrary he is quite as prone to 
misbehave as anyone else; he does not automatically or spontane¬ 
ously follow the rules of his society. He has to be controll^. He is 
not, as Hartland would have it, “bound in the chains of immemorial 
tradition"—chains which “arc accepted by him as a matter of 
course”—chains from which "he never seeks to break forth.”* In 
opposition to this point of view, Malinowski asked, “Is it not con¬ 
trary to human nature to accept any constraint as a matter of course, 
and does man, whether civilized or savage, ever carry out un¬ 
pleasant, burdensome, cruel regulations and taboos without being 

* Vol. i 4 , pp. 529-547- 

* BroDuIiw Msliflowtki, "A New Iiutnimenc for the Study of Law-^spedally 

rrimitive,” GuiU Rn-iew, (1943), repoWiihed on Milioowilu’t 

death in The Yale Law iountal, 51:1337-1154 (1943). 

* HartUnd, Primitipe Lew, p. 138. 
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compelled to? And compelled by some force or motive which he 
cannot resist?”* 

In this rhetoric is implied a theory of human nature which 
answers, “No!” The problem then is to find out the nature of the 
irresistible and compelling forces. The procedure shall be to look 
for law and legal forces, “to discover and analyse all the rules con¬ 
ceived and acted upon as binding obligations, to find out the nature 
of the binding forces, and to dassify the rules according to the 
manner in which they are made valid.” Then, “we shall be enabled 
to arrive at a satisfactory classification of the norms and rules of a 
primitive community, at a clear distinction of primitive law from 
other forms of custom, and at a new, dynamic conception of the 
social organization of savages.” ’ 

The criteria of distinction of legal norms will not be in terms of 
"central authority, codes, courts and constables” but in terms of 
some more general attributes. For Malinowski wisely and vigor¬ 
ously reminded us that many primitives achieve compulsion with¬ 
out the aid of such institutions or worthies.* 

The quest shall be for the less obvious compulsive forces. Malin¬ 
owski set out in a canoe to find them, for the Trobrianders arc the 
argonauts of the western Pacific. A lot can be learned about such 
doughty seafarers from the thwart of a canoe. The Trobriand 
lagoon is revealed as alive with canoes—an apparent anarchy of 
flashing movement. But the discerning eye and patient ear of the 
ethnologist learn in the course of time that the apparent disorder 
is ruled by a meticulous and methodical order. Each canoe is 
“owned” by one man, perhaps a village leader. But his fellow crew¬ 
men, who are all his kinsmen, have their places as demand-rights on 
the owner. Each and all must fulfill his duties to the others so that 
the canoe can be operated to full efficiency whenever the occasion 
demands. Each, if it is fishing they are engaged in, receives his fair 
share of the catch. Each is bound to the others in a system of 
mutual obligation. Each crew, in turn, has to come out when a 
communal fishing venture is under way. Each has its part to play in 
the total operation. 

* MiHiwwfkL, Crime and Custom in Savage Soeiety, p. lo. 

* I^d., pp. 15-16. 

* !hid., p. 14. 
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The whole is regulated by the “sum of duties, privileges and 
mutualities which bind the joint owners to the object and to each 
other.’* * Here, we are told, we are met by law, order, definite privi¬ 
leges and a well-developed system of obligations.^^ 

The reader may be surprised to learn that he has met law on his 
placid trip on the lagoon; he may think he has not perceived it. 
However, he is assured that law in Malino^vski’s terms is there. 

Next, in writing Crime and Custom Malinowski puts us ashore 
to And a bevy of inland dwellers waiting to receive a share of Ash 
which they hurry off to their homes. Later they bring back vege¬ 
tables in exchange. The exchange is economic and ritualized, “but 
there is also the legal side, a system of mutual obligations which 
forces the Asherman to repay whenever he has received a gift from 
his inland partner [it is not an open market barter but a man-to¬ 
man exchange partnership], and vice versa.” ** The foodstufis arc 
needed not only for eating but for important periodic public dis¬ 
plays. Each individual and each community is economically and 
socially dependent upon others. They arc all bound together in 
reciprocity. This makes it legal in Malinowski’s view, for any undue 
chiselling by the one side will lead the other to withhold its services. 

Malinowski identiAed these activities as rules of conduct which 
arc “unquestionably rules of binding law" that stand out from mere 
rules of custom.^^ Law, it appears at this stage of the discussion in 
Crime and Custom, is that which a man has to do because another 
man will refuse to do something for him if he does not do what 
he is supposed to do in the Arst place. The key is in the vital reciproc¬ 
ity which runs throughout the various levels of Trobriand society. 
In sum, “the claims of chief over commoners, husband over wife, 
parent over child, and vice versa, are not exercised arbitrarily and 
one-sidedly, but according to deAnite rides, and arranged into well- 
balanced chains of reciprocal services.”** 

Thus, with reciprocity as the leitmotif Malinowski advanced “an 
anthropological definition of law.” ** The concept was phrased in 

• IbiJ., pp. 20 > 3 I. 

»» IbU. 

** Ibii., p. ai. 

** tbU., p. 3 »- 3 t. 

»• IbiJ., |x 4<. 

Ibid., title to dup. xi of Crime and Custom in Savage Soeiety. 
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these terms, " ‘Civil law,’ the positive law governing all the phases 
of tribal life, consists then of a body of binding obligations, re¬ 
garded as a right by one party and acknowledged as a duty by the 
other, kept in force by a specific mechanism of reciprocity and 
publicity inherent in the structure of their society.” “ 

It is significant that Malinowski’s anthropological definition of 
law was expressed only in terms of what he called “civil law,” or 
positive law, and was without reference to use of the sanctions of 
legitimatized physical coercion. At this point in his book the reader 
is definitely given to believe that law operates without the aid of 
physical force, although it does bind Ixhavior. Throughout this 
and all his subsequent writings on law Malinowski exhibited a 
definite distaste for forces of social coercion and he exerted himself 
to the utmost to minimize—even banish—them as significant opera¬ 
tive elements in the regulation of human relations. Whether it was 
because in his own person he was irked by the institutional re¬ 
straints of the civilizations in which he lived, or whether through 
lofty idealism his intellect was fixed on the Utopia in which men 
would conform without the need of gross physical punishment, we 
may never know. At any rate, the law he saw and reiterated was 
the law of reciprocity in which men bowed politely to each other in 
the rendering of mutual services and turned their backs on a culprit 
when he sneakingly reduced the level of mutuality below par. 

Now this, it may be contended, is not the most meaningful, 
certainly not the roost useful, concept of law. And when Malinowski 
implicitly recognized this by qualifying it merely as “civil law” he 
did not help to clarify the situation. As Seagle trenchantly notes, 
he then be<»me guilty of “the pathetic fallacy of primitive juris¬ 
prudence. He has transferred to primitive law the legal emotions 
of his own culture. He has simply sought in primitive society those 
institutions which in the modern world have come to be the subject 
matter of legal obligation. He has selected the customs relating to 
marriage, inheritance and property, and pronounced these to be 
primitive law.'"'* Civil law is no more positive than criminal, or 
public, law. It merely happens that m Anglo-American and Con- 

ibU.. p. 58. 

Willum Setgic, ''PrimidTC Law and Profmor MaliDOWtki,** Amencmn Aniiro- 
poiegist. 39:283 (1937). 
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tinental law systems it is preponderantly concerned with property 
and economic relations and less with matters of personal violence, 
while the reverse tends to be true of the criminal law. But the true 
basis of the distinction between the two categories of law is not in 
these terms, as we have already seen.” 

Malinowski only obfuscated matters in an uncritical retreat to a 
false concept of dvil law. He went further in attempting to escape 
from the obvious dilemma into which his concept of law led him. 
He knew full well that there is a large area of social activity which 
is generally recognized as law and which is not allowed for in the 
approach to law that is climaxed midway in Crime and Custom 
with his “anthropological definition.” Hence, the last half of the 
book (Part II) is a patchwork of instances of disorders of one kind 
or another that ruffle the idyllic reciprocal tranquillity of the islands. 
These are labeled, “Primitive Crime and Its Punishment." 

What constitutes a crime Malinowski never made clear, and the 
critical reader can only guess what he had in mind. The best one 
can say is that apparently, if an act produced disorder of any sort, 
he looked upon it as a criminal act. But concern with problems of 
social disorder was deprecated offhand as a manifestation of the 
immature development of anthropology in his time. Although he 
granted that pr^rcss had been achieved in 1926, “even then there 
remains something of the old ‘shocker' interest in the over-emphasis 
of criminal justice, in the attention devoted to the breaches of the law 
and their punishment. Law in modern Anthropology is sdll almost 
exclusively studied in its singular and sensational manipulations, in 
cases of blood-curdling crime followed by tribal vendetu, in ac¬ 
counts of criminal sorcery with retaliation, of incest, adultery, breach 
of taboo or murder. In all this, besides the dramatic piquancy of the 
incidents, the anthropologist can, or thinks he can, trace ceruin un¬ 
expected, exotic, astonishing features of primitive law.” “ 

Of whom was he writing? Of Sir Henry Maine, Hobhousc, 
Steinmetz, Post, Kohler, Lowic, Barton? More soberly motivated 
scientists would be hard to find. Malinowski wished emphatically 
to contrast his own handling of the subject with all that had gone 

Page a8, above. 

“ Malioowiiu, Crime and Custom in Savage Society, pp. 72—73. 
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before; ergo, he set an extreme (and fictitious) picture of his pred¬ 
ecessors’ and contemporaries' work to lend virtue to his own.” 

Yet perforce he, too, was forced to take cognizance of incest, 
murder, and sorcery. Trobrianders are not flawless paragons of rc- 
aprocal perfeaion. They copulate with forbidden women, they 
steal crops, they spear ea^ other, and they practice black magic; so 
that a description of the ’’criminal and dramatic issues” was ad¬ 
vanced as being necessary—but promised grudgingly and with ihc^ 
condition that it should not be unduly emphasized.** 

What then do we learn about crime in Crime and Custom? 

We are introduced to a true dramatic shocker at the outset—the 
now famous case of Kima’i, the incestuous youth who committed 
suicide in the grand manner. 

Kima’i had been consorting with his mother’s sister’s daughter— 
in the matrilineal society of the Trobriands, his own clan sister. 
Under the rules of strict clan exogamy such behavior is forbidden 
incest. The fact was both known and gossiped about, but no explicit 
action had been taken in the community until a jilted lover with a 
case of sour grapes, nursing a jealous grievance against the illegiti¬ 
mately successful Kima’i, threatened him with sorcery. Kima’i 
scoffed at it and did not become ill as he ought. 

Then one evening, in the hearing of the whole community, his 
antagonist accused Kima’i of incest and insulted him with “certain 
expressions intolerable to a native.” 

The next morning Kama’i dressed up in his best, climbed a tall 
coconut palm and delivered his swan song. He explained to all 
why he was about to kill himself. He placed the onus for his plight 
not on himself but on the one who had exposed him. He then 
ended his oration with the customary wailing, and leaped sixty 
feet to his death. 

His kinsmen thereupon set upon the defender of public decency, 
seriously wounding him in a general brawl that was repeated at 
the funeral the next day.** 


This was not «n uncommon dialectic derice in Maiitiowiki't works. 
Malinowtki, Crime tnd Cuttom in Savafe S 4 >€iety, p. 74. 

Their nature ii uofortunateljr not further Indicated. 

** Malinowtki, Crime and Custom in Savage Soeiety, pp. 77-78. 
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What did Malinowski do with this case? At first, he confessed, 
his interest was so concentrated on recording the ceremonies of 
mourning and burial that he neglected to investigate the factors 
behind the event. Only “much later" did he piece them together.** 
Then he found hims^ “in the presence of a pronounced crime: 
the breach of totemic clan exogamy." 

The fact that the public had overtly ignored the incestuous activi¬ 
ties of Kima'i until he was jealously denounced opened up a series 
of highly significant revelations about social morality. 

It is a basic postulate among the Trobriand Islanders, as it is 
among every other known society of men, that sex relations among 
members of a sociologically defined kinship group (incest) is evil. 
It is a universally forbidden activity, except for a few persons 
(usually divine royalty) in a limited number of societies. In support 
of the basic values defined by the anti-incest postulates, the Trobrian- 
ders show horror at the very idea of violating the tabu, and they 
unauously recite the loathsome sores and diseases that follow in its 
train. Even death, they say, may be the consequence of incest. The 
ancestral spirits of the clan are angered. 

But neither the living clan members nor the public at large ordi¬ 
narily move a finger to punish the transgressors. This responsibility 
is lefi to the supernaturals. In what sense then is clan incest a pro- 
nounced crime? Is it not, rather, a sin ? 

Realistically, the incest prohibition, at least in its application to 
clan brothers and sisters, is actually no more than a pretend rule. 
Here Malinowski brilliantly exposed the gap that often exists be¬ 
tween the ideal norms of social morality and the facts of going be¬ 
havior. More than that, he showed that indulging in incest is one 
of the chief sports of the Trobriand Islanders. “From the point of 
view of the native libertine, suvasova (the breach of exogamy) is 
indeed a specially interesting and spicy form of erotic experience. 
Most of my informants would not only admit but actually did boast 
about having committed this offense or that of adultery {ifaylasi ); 
and I have many concrete, well-attested cases on record."** 

^ Actually, three years later, on his last iicld trip to the Trobrunds. B. Malinow¬ 
ski, The Sexual Ufe of Siwages in Sortk~Westem Meianetia (London, 1939), p. 567. 

** Malinowski, Crime aaJ Custom in Sat/age Society, p. 84. Unfortunately, few 
of these cases were published. 
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Even more revealing is the fact that Trobriand rakes do not 
merely disregard the dogma of the supernatural consequences of 
sexual sin. Their behavior is in fact no denial of the dogma at all. 
On the contrary, they use magical prophylactics for the prevention 
of disease in the form of incantations and spells provided in the 
culture and thus protect themselves against the supernatural consc' 
quences of their misbehavior. Only a stupid Trobriander or an 
absolute heretic would dally in incest without first indulging in 
preventive magic. 

Here, then, is a beautiful example of a customary way of dr* 
cumventing custom: an instance of conflicting behavior, incon¬ 
sistency, and lack of integration. 

If we theorize, we can explain the basic tabu as existing to protect 
the solidarity and security of the kinship group from the disrupting 
influences of sexual jealousy.^ This in turn enhances the solidarity 
of the sodety at large, which rests primarily on the foundation of the 
kin group. The interest to be protected is a group interest. The sex 
desire, on the other hand, springs from powerful individual drives 
and interests. The individual Trobriander when speaking in a public 
sittiadon responds in terms of the public interest: incest is horrible. 
In intimate confidence he may reveal the secret derelictions born of 
his own philandering urges. 

Even when incest becomes known, the Trobrianders retain the 
atomistic point of view. They gossip and tongue-wag, but barring 
public denouncement, no more. “Public opinion is lenient, though 
decidedly hypocritical.”®* On the contrary, there is no public 
opinion at this stage. The matter is studiously kept from becoming 
a public affair even though it may be known to many persons. In 
Malinowski’s own terms, it is kept sub rose. The conflict between 
tribal “law” and inconsistent individual behavior is customarily pre¬ 
vented from coming to overt attention. 

When the issue is publidy forced into the open, the social 
handling of it becomes quite a different matter. The rule of law—if 
there be one in fact—will in most instances prevail. Indeed, we put 
it as a proposition that in the event of any conflict between the legal 

>• See Broniilaw Malioowtlu, "Culture," EncyclopaeJu of tht SoAel SAenett. 
IV (1931), p. 630- 

Malinowtki, Crimt tnd Ctutom in Sovoge Society, p. So. 
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and any other well-established norm, you will know the legal by 
the fact that if appealed to, it is recognized as proper to prevail, 
and usually does in fact prevail. 

This is exactly what happened in the case of Kima'i. Trobriand 
incest is in dogma a sin supernaturally punished. But the Trobrian- 
ders, who are ingenious magicians, learn how to nullify the super¬ 
natural sanctions, which then become impotent in their effect. 
Enough Trobrianders seem to enjoy plucking the forbidden fruits 
so that they all tacitly agree to overlook individual derelictions. But 
when a personally motivated citizen becomes a public denouncer, 
the law prevails and the death sentence is self-imposed. No other 
alternative exists, if we are to believe Malinowski’s report. (He gives 
only one case, and Kima’i played it to get revenge: his suicide in- 
wlved at least a double motive.) The reaction was swift and auto¬ 
matic. In this sense, incest publicly exposed becomes a capital crime 
sanctioned by self-imposed death. Everyman his own executioner. 

Yet the role of the pillar of society is not a happy one. He re¬ 
ceives no universal acclaim for his moral rectitude. His social re¬ 
ward is a severe beating and wounding. If he had kept his mouth 
shut, it w'ould not have been necessary for the criminal to execute 
himself. The kinsmen of the dead Kima’i clearly felt that his accuser 
had gone too far in tripping the delicately poised balance to force 
the legal prescriptions of the Trobriand code into action. Hence, 
their venting of anger against him. 

It is a hard and disillusioning lesson for an idealist to learn, who 
believes that a people mean what they say when they explicitly ex¬ 
pound their virtues. Well may he be confounded to find them 
turning on him in anger or away from him in disgust when he 
exposes the breaker of those rules. Consider the reception of the 
pupil who tells Teacher that half the class has been cheating. 

Malinowski was at this point one of the early Legal Realists in 
his awareness that law has a fullness wider in range than that given 
in its formal statement. 

We next find Malinowski considering “Sorcery and Suicide as 
Legal Influences.” Magic pervades most aspects of Trobriand life 
in a positive way. It is an integral and, from the native point of 
view, a necessary adjunct to all the techniques of gardening, manu- 
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facture, seafaring, and trade. It is highly socialized and serves con¬ 
structive ends. Certain magicians such as the towosi, or village 
garden magician, who holds a hereditary office of the utmost im¬ 
portance, are outright public officials working for the general bene¬ 
fit of all. Nonetheless, like any instrument of power its use may be 
turned to destructive and antisocial ends. 

TTiere are men who arc downright sorcerers. These men use 
their dark powers to work injury on others. "They exercise their 
power on ^cir own behalf, and also professionally for a fee.” 
They are said to be*generally men of outstanding personality and 
intelligence, men who arc held in great awe because “every” serious 
illness and death is loosely said to be the result of their craftsman¬ 
ship. They use their powers to achieve wealth and influence. But 
there are limits to their sclf<nriching activities, for flagrant use of 
the power makes a sorcerer a marked man who will be put away by 
another sorcerer at the behest of a chief. Excessive use of sorcery is a 
public crime. This much we learn from the study of Crime and 
Punishment, but no more in detail, for Malinowsld is much more 
concerned with showing how sorcery works to support the social 
system than with analyzing its disruptive nature. 

Sorcerers are at the beck and call of chiefs and men of rank and 
wealth who have a number of special privileges denied to lesser 
persons. Obeisance is done them; they have larger and more elab¬ 
orate houses; they possess a number of wives; they have more 
yams. Any man who overreaches his lower rank by failure to do 
proper obeisance, by overdecorating his house, by philandering with 
chips’ wives, by getting too rich, may be bewitched at the chief’s 
bidding, albeit for a royal fee. The sorcerer is a kind of royal exe¬ 
cutioner for Use majesU and for status-breaking, which has politi¬ 
cally dangerous implications. “In such cases also the victim, on 
learning that a sorcerer is at work against him, may quail and make 
amends or come to an equitable arrangement. Thus ordinarily, 
black magic acts as a genuine legal force, for it is used in carrying 
out the rules of tribal law, it prevents the use of violence and re¬ 
stores equilibrium.”” The last part of this statement is hardly 
true: sorcery is indirect violence; it causes death. Furthermore, al¬ 
though no one would discern it in this book, it leads to a good deal 

s* Milioowsld, Crime aTtd Ctutom in Sneage Stxiety, p. 85. ** Ibid., p. 86. 
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of physical violence as well. For Malinowski’s other works make it 
clear that few Trobrianders arc willing to be made victims of sorcery 
without striking back at the sorcerer. 

Malinowski is so bent on scolding the government official, planter, 
and missionary for the “pernicious interference” with which they 
punue the sorcerer that he overenthusiastically plays up the sup- 
posed culture-preserving aspect of bbek magic. As a force which 
maintains the status quo in favor of the vested interests of the pow¬ 
erful, wealthy and influential, he boldly asserts that in the long run 
it remains a support of law and order. In a sense this is, of course, 
true. But since he indicates that many a man is put on the spot for 
overreaching, and darkly states that he could mention a number of 
concrete instances of cases of actual oppression and crass injustice,** 
it appears that there are strong drives in Trobriand social life to¬ 
ward nonacceptance of the sacrosanct privileges of the chief. In 
the Trobriand Islands wc have a hint of an unholy alliance between 
shaman and chief to nurture the seeds of tyranny. Sorcery serves to 
provide “really the main source of the wholesome fear of punish¬ 
ment and retribution indispensable in any orderly society.” “ Some¬ 
thing more than reciprocity is necessary to the maintenance of social 
orderl 

What other "crimes” can a Trobriander commit? He may, in 
cahoots with his father, flout “the legal system of Mother-right.” 
Under the formal organization of Trobriand society with its matri- 
lineal clan system a boy and his father belong to separate clans. By 
sociological Action they are not related. According to the Trobriand 
dogma of spiritual reincarnation of deceased clan ancestors {ba- 
loma) in the wombs of living mothers and its concomitant shib¬ 
boleth of ignorance of the physiology of paternity, the father con¬ 
tributes nothing to the conception of his sons and daughters. He is 
merely a good companion in the household: genuine affection marks 
the usual father-son relation, which is devoid of customary authori¬ 
tarianism. 

Inheritance of position, privileges, magic, and responsibility de¬ 
volves from the mother’s brother—the maternal uncle. In prepara- 

*• Ibid., pp. 92-93. He does not, however, dcjcribe, to ay nothioj of injlyze 
them. 

»» Ibid. 
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tion for reception of this avuncular devolution a boy should leave 
his father’s house sometime before marriage to sojourn with his 
uncle for the rest of his days. This is the normal and legitimate 
course of events. Between the young man and his uncle, however, 
exists a certain tension born of rivalry in succession, while between 
the boy and his father there are reputedly few tensions. The father 
“naturally” prefers his son, but “legally” must endow and foster his 
nephew.*^ 

“Thus the powerful legal system of Mother-right is associated 
with a rather weak sentiment, while Father-love, much less im¬ 
portant in law, is backed by a strong personal feeling." 

The result is that some fathers, especially if they are men of high 
rank who dare to flout the “law,” keep their sons at home and 
bestow favors on them that by rights belong to their sisters’ sons. 
Between sons and their maternal cousins bad feeling frequently 
exists. 

In one of the rare cases presented in some detail by Malinowski, 
Namwana Guya’u, son of the paramount chief of Omarakana, was 
permitted by his hither to stay at home and enjoy a position of 
influence in the village even though he was a grown man. Mitakata, 
the chiefs nephew and legitimate heir, had a smoldering hatred 
for him, born of resentment of usurpation by Namwana Guya’u of 
rights that should have devolved only on him. At length Namwana 
Guya’u went beyond all bounds. He lodged charges with the Resi¬ 
dent Magistrate alleging that Mitakata was guilty of adultery with 
his, Namwana Guya’u’s, wife.** In the course of the hearing they 
brawled; Mitakata was wounded and on top of it received a month’s 
sentence in jail. When the news reached Omarakana, the outraged 
kinsmen of Mitakata read their chiefs errant nephew out of the 
village in a formal expulsion called yoba. 

“These words, very rarely uttered in dead earnest, have a binding 
force and almost ritual power, when pronounced by the citizens 
of a place against a resident outsider. A man who would try to 
brave the dreadful insult involved in them and remain in spite of 

s* ‘'Naturally'* and “legally” are Malinowdu'i ternu in this context 

** tM., p. 101. 

The cauie of the complaint does not appear in Crime and Custom but U 
given in Seztul Life of Savaget, p. 13 , where the account of the entire case is more 
detailed than that presented in Crime and Custom. 
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them, would be dishonoured forever. In faa, anything but immediate 
compliance with a ritual request is unthinkable for a Trobriand 
Islander.**" 

If this be all there is to it, and apparently there is nothing more, 
then the matrilineal principle of inheritance and avunculocal resi> 
dence is no system of law at all, but a strong rule of custom, albeit 
an important one. 

So much has Malinowski dwelt on reciprocity and the conflict of 
the matrilineal principle with the paternal tendency that he has 
neither the interest nor space to give more than the briefest of nods 
to what he acknowledges as the remainder of Trobriand law. Feud, 
of tremendous potential importance in any socio-Iegal system, is dis¬ 
posed of in two short paragraphs. We learn it is obligatory in the 
killing of a man of high rank and is called lugawa. Feuds are ended 
with the payment of lida, composition for every one killed or 
wounded. Feuds may be also avoided by paying Uda immediately 
when there has been a killing. This is all we learn. 

One cryptic line notes the application of the death penalty for 
adultery exposed in flagranu delicto and for insults to persons of 
high rank. Nothing more. Malinowski high-mindedly dissociated 
himself from the “shocker” school of scholars who are concerned 
with “cases of blood-curdling crime, followed by vendetta,” with 
“accounts of criminal sorcery with retaliation, of incest, breach of 
taboo, or murder." The picture of the law system of the Trobriand 
Islands that we have thus had set before us is qucerly confused and 
distorted. 

Yet Malinowski, who constantly extolled the virtues of “The 
Functionalist Method,” claimed for that method a real virtue of 
which we can take advantage for a new look at Trobriand law, 
namely, “that the reader is enabled to disagree with the author’s con¬ 
clusions, and to disagree on the basis of the detailed information 
presented by the author himself.” Facts arc presented with “such 
lucidity, precision and detachment &om his generalizations that a 
complete theoretical reinterpretation of his material is perfectly 

•* Malinowild, Crime and Ctutam in Saeage Society, p. 104; sbo Sexual Life 
of Saeaget, p. 14. 
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poisiblc.”** While this is not true of Malinowski’s Crime and 
Custom in Savage Society, it is true of his Argonauts of the Western 
Pacific, of Coral Gardens and Their Magic, and of The Sexual Life 
of Savages in North-Western Melanesia. None of these books is 
about law, but each is rich in detail, and scattered in their many 
pages is enough law-stuff to make possible a restatement of the law 
of the Trobriand Islanders. 

The social system of the Trobriand Islands rests on a basic postu- 
late of matrilineality. 

Postulate I. Reproduction results from entry into the body of a 
woman by the spirit (haloma) of a dead ancestor. 

Corollary x. The father is not genetically related to the child. 
Corollary 2. A person belongs to the lineage of his mother only. 
Postulate IL There must be an adult male in every household. 
Corollary i. Every family must have a father. 

Corollary A woman must marry before she may have children. 
Postulate III. A father feels great afiection for his sons. 

Postulate IV. Sex rights in marriage are mutually exclusive. 
Postulate V. Incest is evil and offensive to the ancestral spirits. 
Postulate VI. Men and women are of equal social value. 

Postulate Vll. Political, economic and religious capabilities are 
largely limited to men, although they operate and are trans> 
mitted through the female line. 

Corollary i. A man must provide for his sister’s family. 

Corollary 2. Property and rank are inherited from the mother’s 
brother. 

Postulate VIU. "Humanity” is divided into four clans. 

Postulate IX. Priority in <^ims to land and rank is determined by 
the order of emergence from holes in the ground by the subclan 
ancestors. 

Postulate X. High rank entails privileges not to be enjoyed by com¬ 
moners. 

Postulate XI. Magic is necessary to the success of all major activities. 
Corollary i. Garden magic is necessary to the production of crops. 

** B. Matioowtki. Introduction to R. P. Fortune'! Sorterert 0/ Dobm (New York, 

193a), pp. XXTt-XXYli. 
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Postulate XII. All serious diseases arc the work of sorcerers or a 
punishment for certain sins. 

Postulate XIII. Work and effort arc good for their own sakes, but 
they are also means to ends. 

Corollary x. Personal prestige is derived from the number of gardens 
a man can work well. 

Corollary 2 . Plenty of food and wealth, combined with a careless 
generosity, are praiseworthy. 

Before embarking on a reexamination of the law of the Trobri- 
anders, a brief summary of the social organization of this interesting 
people is in order. 

The Trobriand Islanders live in permanent villages arranged in 
a circular pattern. The village belongs to a matrilineal subclan. 
Surrounding the village arc the lands belonging to the subclan. 
The incest prohibition requires a man to marry outside his village 
and subclan. Therefore, b^use the men of the matrilineal group 
exercise the main economic and political functions, each man brings 
his wife to live in his own village. The children born in a village 
do not “belong” there; they are members of the subclans and clans 
of their mothers; the villages in which they have proprietary inter¬ 
ests are the villages of their mothers. Because, on growing up, 
women cannot marry into their own subclans, they are always 
separated from “their” villages. Boys and young men, however, arc 
expected to move over to the villages of their maternal uncles as 
they approach adulthood, and certainly on getting married. They 
have their economic and political functions to perform on their 
mother’s land. Here they have their inheritance. 

Although the mother never lives in the midst of her ancestral 
lands, her right to the product of these lands for the support of 
herself and her children is inviolable. It is her urigubi, the harvest 
offering of all the largest and best yams (distinguished as taytu) 
raised by her brothers. These yams arc displayed in conical heaps 
in the gardens when harvested, and they arc left on display for a 
short period devoted to their admiration. Then they arc ceremonially 
transported to the villages where the growers’ sisters live and there 
they are again carefully piled up for display in front of the yam 
houses in which they will ultimately be stored. 
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Fully half a man’s garden crops—and the very best half at that— 
goes to feed not his own household but his sisters’. Yet he Is not 
really giving away the product of his garden. Rather, he is turning 
over to his sister her share-claim to the product of the kin-owned 
lands. Only the seed yams and the inferior tubers plus a limited 
number of taytu may be held back as his share. The rest of his yam 
supply is received from his brother-in-law through his own wife. 

Every now and then each husband “pays" his brother-in-law for 
that part of the urigubi that he eats from his wife’s storehouse by 
giving his brother-in-law a present of a “valuable” (some material 
object). 

Leadership rests on the combined principles of rank and wealth. 
Every village, which belongs to a subclan, has its headman who is 
nominally the senior member of the senior lineage within the sub¬ 
clan. If an ordinary headman, a lesser chief called gutnguya’u, his 
powers extend only to the boundaries of his own village. If he is a 
full chief (gwyfl'w), his influence will spread over several villages 
and their subchiefs. If he is a paramount chief among the full chiefs, 
it will extend over an entire district. There is no chief for the 
Trobriands as a whole. 

The relative ranks of the chiefs are, in the first instance, depend¬ 
ent on the ranks of their clans and subclans. These in turn are 
fixed by the mythological order of their emergence. 

The highest ranking chieftains have larger houses with elaborate 
decorations set conspicuously and alone in the middle area of the 
village circle. Full chiefs wear decorative shells in numbers; lesser 
chiefs wear fewer, and people of lowest rank may wear none at all. 

Obeisance must always ^ done a person of high rank. When a 
person is about to pass a chieftain who is squatting on the ground, 
he cries out, (arise!); the chief stands, and the commoner, 

bent low, goes slowly by. No man’s head may ever be on a higher 
plane than that of a chief. 

The greatest power of the chief is in control of the village garden 
magic He may perform the rites himself or delegate them to a 
brother, son (which is not strictly proper), or nephew. But the 
magic is his. As towasi (garden magician) he directly organizes 
the common eHorts of his related co-villagcrs. He assigns the indi¬ 
vidual garden plots for the coming season, and from then on every 
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step in preparing the fields, planting, and harvesting requires his 
ritual courts on behalf of the community, for through his magic 
and his alone arc the forces of fertility controlled. 

He also exposes laggards to public censure and so exerts control 
on their behavior. 

“Time after time,” wrote Malinowski, . I would hear the 
voice of Bagido'u of Omarakana or Navavile of Oburaku or 
Motago'i of Sinaketa rising from somewhere in front of his house. 
In a public harangue, he would accuse such and such a one of not 
having completed his share of the fence ... Or again he would 
impose one of the public taboos on work, saying that as in a few 
days the large kamkokola would be erected, everybody must stop 
all other work, and bring in the long stout poles necessary for the 
magical structure and for the final yam supports.” ** 

The ultimate power of a paramount chief b in his magical control 
of rain, for he can produce a prolonged and dreaded drought by use 
of his magic. Then starvation sets in; the people arc in dire straits; 
and in the struggle for food wars break out between districts. The 
paramount chirf wields this power openly “as an expression of his 
anger and as a means of collective punbhmcnt and enforcement of 
his will. The wielding of rain and drought magic is, as a matter of 
fact, one of the most dreaded and coveted privileges of the para¬ 
mount chief of Omarakana.”” 

The Trobriand chief regulates economic activity in another way 
as well. Through the exercise of his right of polygynous marriage 
he gets the urigubu of a great number of wives. He marries at least 
one woman in each village under his suzerainty, excepting, of course, 
his own. Then not only her brother but also her entire subclan 
combine to give urigubu to him as “a glorified brother-in-law of 
the whole community.” Not only do they turn over roughly five 
times as much as given to the wife of a commoner, but they also 
select finer taytu and give them with greater display. In the old 
days, when a great chief had as many as eighty wives, Malinowski 
estimated that he received about four hundred times as many yams 
as did a a)mmoner. 

•« Brooulaw Malioowtki, Coral Gviau and Their Mtpe. a »oU. (London and 
New York, 1935) I, 57. 

•r md.. p. 7 «. 
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A chief always has plenty to eat, but in accordance with the value 
placed on generosity he dispenses most of his provender in cere> 
monial feasts and payments for special services. 

The chief, like anyone else, gardens to provide urigubu for his 
wives, and he is expected to set the pace in quality of horticulture. 
Indeed, “only chiefs are allowed to have first class gardens.” 

Like Oriental sultana, they also have their pick of the more at¬ 
tractive younger girls. “The chief simply indicates which of the 
girls pleases him best, and, irrespective of her previous attachments, 
she is given to him.” *• 

Thus we see a hereditary nobility wielding ceremonial and polit¬ 
ical power and enjoying privileges of rank far above the ruck of 
ordinary men. Here is the seed that Bowers noxiously in the more 
developed societies of early and recent civilizations; the society of 
the Trobriands has developed beyond that of more primitive orders. 

The behavioral privileges of the Trobriand chief are maintained 
by direct force and not by any withdrawal of reciprocity. He can 
crush his entire territory with drought if he suspects any collecdve 
dereliction by his subjects in fulfillment of their dudes to him. Indi¬ 
vidual disloyalty, discourtesy or overstepping the bounds of propriety 
once meant immediate death without benefit of trial. The para¬ 
mount chief has demand-rights against his subjects, and the priv¬ 
ilege-rights to enforce them, of the quality enjoyed only by despots. 
He has, we are mid, one or two hereditary executioners, whose duty 
it is to kill any man who has deeply ollended him.*’ 

Etiquette demands, for example, that the vulgar word for defeca- 
don (f>opu) must never be used by a commoner in the presence of 
the chief. Nor, obviously, may a commoner climb a tree in the 
presence of a chief, for that would put him above the chiefs head. 
One rash Trobriander did both of ^ese illegal acts simultaneously, 
and look what happened to him I 

“The following incident,” wrote Malinowski, “which took place 
during the last war between To'uluwa, high chief of Omarakana, 
and his traditional foe, the headman of Kabwaku, is a good illustra- 
don of the native attitude towards this insult when directed against 
a chief. During a lull in the fighting, when the two forces were 

** Malioowtki, SextuI UJe cf Stftgef, p. 137. 

** Maliaowiki, Argonaut! of tht Wetttrn faeipe, p. 6;. 
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facing each other, a Kabwaku man, Si'ulobubu, climbed a tree and 
addressed To’uluwa in a loud voice: 'Ku^ome popu, To'- 
uluu/a.’** Here was insult delivered with every aggravating cir¬ 
cumstance. It was addressed to a chief, it was said aloud and in 
public, and the personal name was added, the form in which the 
insult is deadliest. After the war, when peace was concluded and all 
other enmities forgotten, Si’ulobubu was openly speared in broad 
daylight by a few men sent by To’uluwa for that purpose. The 
victim’s family and clansmen did not even raise a protest, still less 
did they ask for ’blood money,’ or start a lugtva (vendetta). Every¬ 
body knew that the man had deserved this punishment and that 
his death was a just and adequate mapula (payment, retribution) for 
his crime. It is even an insult to make this remark to a chiefs pig 
in his hearing, though it is permitted so to address his dog.” **■ 

More commonly, a chief now employs a sorcerer to execute the 
offender, as was indicated in Crime and Custom.** Two recent 
and specific cases, briefly presented in Coral Gardens, are worth 
quoting. 

Yogaru [was] the husband of Ibo’una, the grand-niece on the distaff 
side of To’uluwa, the chief. Yogaru had beautiful big gardens, and since 
the chief and his wife’s kinsmen had also to provide him with taytu as 
he was their [classiflcatory] sister’s husband, he accumulated loo much 
food. He died, and though nobody would openly say so, I was informed 
by several men privately that he died of sorcery by the orders of 
To’uluwa. Again a man who had been married to the sister of Miiakata 
. . . the chief of Gumilababa . . . was “killed by sorcery” because he 
was getting too influential through his wealth in garden produce.** 

We can therefore recognize the following as capital offenses 
against the person of the paramount chief: i) being too successful 
as a gardener, 2) possessing too many goods, 3) wearing personal 
ornaments reserved only for chiefs, or overdecorating a house, 
4) boasting about one’s wealth in the presence of a person of higher 
To'uluwa." 

Malinowiki, Sexual Life of Savaget, p. 447. 

** There is a hint that direet execution was used much more extensively in ihe 
oW days when there was no Resident Magistrate to limit the powers of chiefs. Sor¬ 
cery can be exercised with less likelihood of difficulty with the GoTcrnmcnt. 

** Malinowiki, Cord Cardent and Their Magie, I, 175-17S. 
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rank, 5) failure to do proper obeisance, 6) use of improper language 
directed toward a chief. Execution for such ofTenses is privileged. 
Between commoner and chief there may be no disputes. 

Between individuals of like social status and between villages 
disputes are regular, however. There is no inkling of this in Crime 
and Custom, but it is made very clear in the details of gardening 
arrangements in Coral Gardens. Trobriand society is crosscut with 
tension. 

“The under<urrent of malice, suspicion and envy which ac¬ 
companies the display of food and the show of praise and admira¬ 
tion, may lead to bitter personal animosity, which in the Trobriands 
usually ends in attempts to kill by witchcraft.” ** 

The ordinary Trobriandcr, then, behaves exactly like his chief. 
He is jealous and touchy over his status. The difference is that the 
chief may legitimately use sorcery and he may not. 

Such quarrels are most bitter as between members of different 
communities. But even between members of the same lineage 
they are common in the form of disputes over the boundaries and 
assignment of garden plots. A man "never” demurs in the I(ayal^u 
(council meeting) at which the chief is assigning the plots for any 
given year, but when the men go forth to cut the scrub it is a dif¬ 
ferent story. 

Here severe quarrels may break out if two people want to cut the 
same plot, or if they cannot agree on the boundary line, though this 
is usually pretty clear. Or again, a man may regret having chosen an 
inferior plot at the \ayal(u. He will then pretend that his choice was 
different and start cutting the plot he now covets. 

Whatever the cause, quarrelling frequently occurs. Even during my 
stay in the Trobriands I was told that there were long ya^ala, native liti¬ 
gations, arising out of disputes at cutting.*' 

Trouble cases there seem to have been aplenty. Yet when we 
turn back from Coral Gardens to Crime and Custom to End out 
more about yal(ala, “native litigations,” all we can learn is that it is 
a sort of fishwife*s yelling match. To wit: 

« /W.. I, 181. 

« Ibid.. 1 ,103. 



198 


THE LAW OF PRIMITIVE MAK 


The rare ** quarrels which occur at times take the form of . . . public 
expostulation {yal(ala) in which the two parties assisted by friends and 
relatives meet, harangue one another, hurl and hurl back recriminations. 
Such litigation allows people to give vent to their feelings and shows the 
trend of public opinion, and thus it may be of assistance in setding dis* 
putes. Sometimes it seems, however, only to harden the litigants. In no 
case is there any definite sentence pronounced by a third party, and agree¬ 
ment is but seldom reached then and there. The yal(ala therefore is a spe¬ 
cial legal arrangement, but of small importance and not really touching 
the heart of legal constraint.*^ 

If "litigation” and “litigant" mean "lawsuit” and “party to a 
lawsuit," this is surely a strange lawsuit. Ya)(ala is not litigation nor 
even an equivalent of such. It stems from disputes, but unlike the 
Eskimo nith song contest it settles nothing. 

The quarreling parties may let it go with a lot of noise, however, 
and this docs accomplish something; the alternative is an all-out 
melee with spears and clubs. When this occurs people may get hurt 
but rarely is anyone killed, unless the melee becomes a war between 
villages. 

More commonly a melee will be brought to a halt with a chal¬ 
lenge to a competitive food exchange called buritila'ulo. 

A commoner of the village of Kabwaku, by name Kalaviya Kalasia, 
quarrelled in the garden with Mweyoyu, a commoner of Wakaysc. Both 
villages, which lie near to each other, belong to the district of Tilataula, 
which is ruled by the chief of Kabwaku, Moliasi. War could never occur 
between the two communities since they owe allegiance to the same 
chief, but quarrels are frequent, and small fights {pulul^uvalu) arc not 
unknown. The two men quarrelled as usual about the quantity and 
quality of their harv'esi products. The Kabwaku man in the course of 
the qiurrel destroyed the garden arbour of Mweyoyu. A fight took place 
on the spot, but was stopped. Later on, however, the headman of 
Wakayse went to the chief of Kabwaku and remonstrated with him 
about the d«truction of the garden. The chief of Kabwaku, Moliasi, 
backed up his subject, and said something to the effect that since the 
people of Wakayse had no decent gardens and could not give proper 
tribute, they should not boast about their food. In reply to this challenge 

** (Italics mine.) In Crime and Cuitem, Malinowski was playinff up rcciprocitv 
and slighting discord as a legal factor. 

Malinowski, Crime and Custom in Savage Society, p. 6 o. 
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the headman of Wakayse offered to present the village of Kabwaku with 
all the yams produced by the people of his village. This was the an> 
nouncement of the buritila'ulo, which was accepted by Moliasi, the chief 
of Kabwaku, and immediately put into action. 

Now the principles underlying a buritila'ulo are in brief the following: 
Community A, which is cither wonted in the quarrel as Wakayse had 
been, or which received an injury, or which is first severely taunted, 
issues the challenge. This community then has to muster ail the yams 
possible, for the buritilaulo is invariably carried out in terms of 
large yams, and never in taytu. All the yams which community A can 
muster will be accumulated, carried over to community B, displayed 
there, ceremonially given, and then community B will make a return 
gift. If the return is made in exactly the same quantity, all comes to a 
happy ending; otherwise, as said already, further trouble will arise. 

. . . The initiative in the quarrel was taken by the people of Kabwaku, 
hence the challenge to the buritila'ulo came from the people of Wakayse 
who were insulted. The assertion of the last verse that war would arise, 
is so far correct that probably in old days there would have been some 
fighting between Kabwaku and Wakayse. But not real war, only the 
pulukuvalu; that is, an encounter between two normally friendly village 
in which blood might be spilled, but usually no deaths occurred. This 
text gives a good idea of the type of information which a native will give 
spontaneously. Had I not been on the spot, observed the deuils of the 
quarrel and of the transaction, and elicited concrete facts by direct ques¬ 
tions, it would have uken a very long time for me to get to the real 
inwardness of this custom. 

Returning to the facts observed, let us start with the preparations. All 
the large yams have to be taken out of the bwayma (storehouses) and 
displayed in heaps in the village. The long yams called kwibanena arc 
then sandwiched between two slicks and ornamented with pandanus 
streamers and dabs of white paint . . . Then as much sugar-cane and 
betel-nut as possible is accumulated. Only these two products may be 
used besides the large yams. The contributions in yams have to be made 
exclusively from the villagers’ own produce. No one from the outside is 
allowed to contribute to the joint store. There is no iodige bwala, that 
is helping out by relatives-in-law, as at ordinary displays or distributions. 
On the other hand every man has to give all the yams he possesses. Each 
man carefully counts his contribution and keeps a rough ully of the 
size of each tuber. The long yams are measured by sticks of equivalent 
length, one stick for each yam. The round yams arc measured by means 
of string, knots being made to indicate their size. Each owner keeps 
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this private tally of yams so that he can claim back his share and neither 
more nor less from the common pool of the return gift 

Then the natives have to make an approximate computation of the 
cubic capacity necessary to contain their accumulated yams. They go 
to the bush and collect a few stout poles and some sticks. With these they 
roughly construct a crate (called and All it with the yams to test 
its capacity. Then they take it to pieces again, and the whole village (A) 
starts on the work of transporting the yams and the component parts 
of the crate to the challenged village (B). Here the yams are deposited 
on the ba\u while the crate is reconstructed, this time more solidly, 
because it will have to be carried bodily by the men of village B back 
to village A. 

When the crate is finished, each man places hb contribution into it. 
The long tubers, each tied between two sticks, as well as pieces of sugar¬ 
cane and bunches of betehnut are put on top . . . Sometimes, the natives 
told me, a number of pwata’i, prism-shaped receptacles, are also erected, 
and filled with smaller l(uvi and topped with betehnut and sugar-cane. 
When there is a great wealth of produce, vertical frames (lalogwa) are 
set up, decorated with yams, bananas and betel-nut. 

Then comes the actual transaction. First of all the exact measurements 
of the crate are taken. Community B will have to return the same crate, 
in no way changed, to community A, and fill it exaedy to the same 
height. In order to ensure against any fraud and have a clear standard 
of measurement, a number of sticks are cut on which the length, width 
and height of the Uku are recorded, llien the size and quality of the 
most important of the gifts, the long yams, is measured. Community 6 
have by this time prepared their ^aydavi. that is their yams tied between 
sticks, and for each I^aydavi brought to them by A, they check off a 
corresponding I^aydavi, which, however, they do not yet present . . . 
Then the number of bunches of betel-nut is as<xrtained and their size 
roughly estimated and recorded. The contents of the IH^u are now dis¬ 
tributed; each man in community B receives his share in exchange for 
an exaedy corresponding contribudon to the return gift from his own 
storehouse. Next day the liku is transported bodily to village A where 
it was first built. Some twenty men were necessary to lift and transport 
it on the occasion when I was present. The rest of the villagers, men, 
women and children, were busy carrying the yams. Arrived at village A, 
the proceedings of the previous day are exactly repeated, only now the 
transfer is from community B to community A. 

And now comes the dramatic moment. Community B have been 
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straining all their resources not only to repay the full quantity of yams 
but to provide a surplus. The strict return measure is called \alametu, 
which might perhaps be translated “its equivalent", “the equivalent of 
the gift received.” If they can offer an extra quantity, this will be put 
on the ground and declared to be l{atamata “its eye.” The word “eye" is 
here used in the ffguraiive sense of something which is ahead of, which 
overtakes, goes beyond. 

Now such a surplus gift would not be offered in a very friendly spirit. 
Community B would boast of having given it. They would also immedi¬ 
ately clamour for a repayment of it. But since community A have strained 
all their resources for their original gift, they cannot repay. They would 
have recourse to argument, they would say that the surplus was not a 
real surplus but due to the fact that the \alamelu was not honestly and 
fully meted out. A quarrel will break out again and another fight arise 
from the buritila'ulo. 

Since, however, community B, by supposition the richer one, would 
also be stronger, the people of A would obviously be beaten on every 
point But two communities praaising a buritila’ulo against each other 
are not essentially hostile, so the hght would probably have no very 
serious consequences. I was told, however, that in old days, especially 
when the buritila'ulo was not between two adjoining communities nor¬ 
mally friendly, but between two communities who, though not on terms 
of recurrent warfare might yet fight if occasion arose, a serious regulated 
combat might follow. 

But I will exemplify one or two points in this general account by what 
occurred between Wakayse, which corresponds here to community A, 
and Kabwaku, corresponding to community B. Here the Wakayse men 
were obviously the weaker; they had been insulted, they had been told 
that they had no food, and they issued the first challenge . . . Feeling 
ran high. In spice of dte fact that Moliasi was the acknowledged chief 
of the whole district, there were several quarrels between him and 
Kulubwaga, the head-man of Wakayse and between their people . . . 

Both headmen from time to time made impasaoned speeches, ostensi¬ 
bly addressing their own subjects, but really directing their adverse com¬ 
ments at the other side. Moliasi, for instance, while the Wakayse men 
were rushing into Kabwaku with poles and yAns and erecting the lil^u 
rather effectively and quickly, commented on the slowness with which 
everything was being done. Remarking on the betel-nut which was of¬ 
fered, he directly taunted the Wakayse people with having no betel-nut 
of their own and having to get it from other villages . . . 
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“Why do you bring bc:el-nut from Kaybola, from Kwaybwaga? Take 
back this betel-nut of other villages, of Kwaybwaga and Kaybola. 1 do 
not want it. Bring us your own bctcl-nut from Wakayse.” 

These insults were not replied to directly because the native is always 
subdued in another man's village, but on the following day in Wakayse 
I overheard a great many insulting remarks levelled at the KabwaJcu 
men. 

For when, breathless from their hard work of carrying the crate and 
the yams, these were moving as in a trance, excited and absorbed in their 
task, they were taunted with slowness, with the f>rima jacie inadequacy 
of their return gift and the distortion of the lieu's shape in process of 
carrying. 

Discussing what happened that day with some Omarakana men who 
had been present there with me, an informant thus reproduced the boast¬ 
ing of the Kabwaku men. 

“Some them said: Xet us throw away this crate. Let us take a new 
one. Let us exceed the people of Wakayse.' “ 

Such words were obviously boasting because it wotild be very incor¬ 
rect in a huritila'ulo to construct a larger crate. In fact, this is never done. 
Any excess should be presented by laying down the I(alamaia on the 
ground beside the crate. 

To this the Wakayse men retorted that the lH(u had been too small 
from the outset, and that they really wanted to build a much bigger one 
to accommodate their gifL 

The comparison of the long yams was by no means . . . peaceful and 
pleasant ... On the whole it was riotous, full of quarrelling and 
threatening. 

However, nothing serious occurred, and the people of Kabwaku re¬ 
frained from adding the insulting surplus to their return gift. The na¬ 
tives are now afraid of Hghting and try to avoid such situations as would 
almost inevitably tempt them to use spears and throwing-sticks . . . 

Even about the reapporciorunent of yams within the village there is 
always some dissatisfaction and quarrelling, but on the whole this arises 
more from personal ambition and vanity than from actual greed, and 
springs from a desire to prove that one has given more than one re¬ 
ceives.** 

Here again is found a substitute for judicial process, and it is 
clearly an unsatisfactory device that is as apt to stir up conflicts of 
feelings as it is to settle them. 

** Malioowiki, Coral Ga-Jeni and Their Mag^, I, 183-187. 
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The steam generated by quarrels can also be let off through a 
somewhat similar competitive display at harvest time—a form of 
{ayasa or cooperative enterprise set under way by a chief. The usual 
onset of such quarrels is brought about by insulting references to the 
poor gardening ability of some other village. In 1918 it was over the 
score of a cricket match. 

These people quarrelled because of the cricket. The people of Kway- 
bwaga went to M’tawa and cricketed. They cricketed, they finished, they 
counted; they counted and they said: “Who has won?” The people of 
Kwaybwaga spoke and addressed the people of M’tawa: “You lie, we 
others have won." The M’tawa people answered: “No, you have not 
really won.” They quarrelled: “Good, we shall beat you.” They hit one 
another with throwing-sticks. The people of hf’tawa drove off the people 
of Kwaybwaga, and these latter departed to their village, saying: 
“Good, you have driven us off; but to-morrow come you to Omarakana. 
We shall beat you.” Later on they came to Omaraluna, the people of 
Kwaybwaga stood up against the people of M’tawa, they took their 
revenge, fighting with spear and shield. The people of M’tawa and 
Liluta ran away. They went to their village and said: “We have qtiar- 
relled, but let us make a Ifayasa and see who is more efficient in garden¬ 
ing.” The master of the ^ayasa is Kwoyavila of Liluta. In old days it was 
like that: they quarrelled, they fought, and then they arranged for a 
I^ayasa. The quarrelling was b^use of women, garden plots, or food.** 

The \ayasa lasted a month, each village making a great to-do and 
display of the giant tubers it brought in to fill the storehouses of 
their paramount chief in the capital village of Omarakana. During 
the I{ayasa itself many insults are passed between the two groups, 
who stand always ready to fight, and in the old days frequently did. 

Intercommunity violence reaches disastrous proportions in times 
of drought-created famines. The vaunted reciprocity of coastal fish¬ 
erman and inland yam-grower, that legal binder of social order, 
backfires hideously. The inlanders have no yams from their parched 
fields; they arc desperate for fish to keep them alive. No yams, no 
fish. 

Starving, they steal to the western shore to poach on the lagoon 
at night, hiding throughout the day in remote jungle patches. The 
men from the coastal village, unwilling to share their supposedly 

*• ibii., I, aia. 
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limited supplies of fish “scour the jungle for the encampments^ 
attack the thin, hunted and exhausted inlanders, and kill them by 
the score.” Malinowski knew several caves on the west coast which 
“are full of bones,” relics of such wholesale slaughters, when in¬ 
landers were defeated, eaten, and their bones thrown into a cave.®* 

A sorcerer bent on killing a victim, when caught in fiagrantf 
delicto by his victim's kinsmen, is said to be speared and killed with 
no more ado. His offense is a tort, however; no crime. 

The method of a Trobriand sorcerer is to cast a light spell over the 
habitual haunts of his intended victim so as to make him feel indis¬ 
posed and take to his bed over a burning fire to keep warm. The 
sorcerer then steals close in the dark shadows of night to poke 
a stick bearing charmed herbs through the walls and into the fire. 
The fumes of the herbs make the victim deathly sick. The magician 
then slinks far off into the jungle to prepare a charm to be smeared 
on a pointed bone. With this diabolical device he again approaches 
the house and points his magical needle at his victim, twisting and 
turning it the while. This final act is fatal. 

To guard against this dire fate a sick man's friends, kinsmen, 
and wife's brothers keep all-night vigils with spears wherewith to 
kill the sorcerer, when he approaches. 

Whenever a woman goes into confinement a like watch is kept, 
for it is believed sorcerers are especially likely to come at such times. 
Perhaps there is such concern at the time of confinement because 
a sorcerer must first kill a close female relative before his power will 
work against other people, and this is the time when a woman is 
easy to bewitch. 

The one outright killing that occurred during Malinowski’s stay 
in the Trobriands was the spearing of a notorious sorcerer at night 
while he was approaching a village. This man was killed by an 
armed guard of a sick man, but no details of the case arc given.*^ 

Most unfortunately, nothing is reported on the aftermath of the 
spearing of sorcerers. The implication, however, seems to be that 
such killings arc privileged and that no revenge is taken or composi¬ 
tion demanded. 

w Wd.. I, 16a. Since white control wa* e»ublished such famines tod mtssacres 
have become things of the past. 

Malioowski, Crintf end Cuitom in Sevege Sotiety, p. iiJ. 
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In the old cimes» fragmentary evidence indicates that quite a few 
people were killed in the constantly recurring brawls and fights 
that spice life in the Trobriand Islands. However, the little that is 
reported on the legal aspects of such tribal turmoil is that “in all 
cases when a man is killed by people of another sub-clan, there 
is the obligation of tedion. This, in theory, is absolute, in practice 
it is regarded as obligatory only in cases of a male adult of rank 
or importance; and even then it is considered superfluous when the 
deceased had met his fate for a fault clearly his own. In other cases, 
when vendetta is obviously demanded by the honour of the sub 
clan, it is still evaded by the substitution of blood-money 

“It is considered superfluous when the deceased had met his fate 
for a fault clearly his own.” Superfluous? More likely, out of order. 
Is it not more probable that the killing of the victim is looked upon 
by the Trobrianders as a privilege-right? If so, there is then an 
unspecified series of acts for which the legitimate penalty is death, 
acts which Malinowski obstinately neglects to mention, for as Seagle 
rightly comments, “It is perhaps the most serious defect of Mal¬ 
inowski's work that he refuses to admit the overshadowing im¬ 
portance of breach in the formation of legal institutions.”** 

We do discover in The Sexual Life of Savages that an adulterer 
caught in flagrante delicto may be killed, “and this will be recognized 
as legal retribution.”” 

Thus sorcery and adultery exposed in the act arc capital private 
delicts. It is also reported by Malinowski that adultery with the 
wives of chiefs was a capital offense in the old days, as it was also in 
feudal times in Europe.** Ko indication is given of the collection 
of damages in instances in which the adulterer is not killed. 

The final area of misbehavior which Malinowski thought deserv¬ 
ing of mention is theft, and that in the Trobriands does not fall 
under the jurisdiction of law, for “the dangers of exposure and the 
shame of it are apparently a sufliciendy strong protection against pos¬ 
sible trespass.” ” 

OuUying fruit trees that cannot be kept under surveillance are 

** fbiJ., pp. 118-119. 

** Seagle, "Primitive Law and Professor MaEnowski," p. 284. 

Malinowski, Sexual Life of Saeagef, p. 459. A case U brieHy given 00 page 11 >. 

*• Ibid., p. 324. 

** Malinowski. Coral Gardent and Tkev I, 374. 
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protected by magical charms visible to all. Theft from charmed 
trees is sanctioned by the onset of loathsome diseases. “The natives 
believe that disease invariably follows the violation of such a pro¬ 
tective mark, and everybody pays very great respect to such ‘Beware 
of Danger’ signals.”*^ The penalty is “automatic.”In this in¬ 
stance there is no prophylactic magic mentioned by Malinowski 
such as confounds the effectiveness of the incest tabu. Its apparent 
absence indicates a much lower individual valuation of fruit as 
compared to sexual intercourse with a clan sister. 

It should now be evident that a restatement of Trobriand law of¬ 
fers a picture quite different from that portrayed in Crime and CuS‘ 
tom. It is hardly one that would lead to the conclusion that, “The 
whole of Trobriand culture with its mutual obligations and ex¬ 
changes rests upon economic sanctions, personal vanity, and public 
(pinion.” “ 

Trobriand law differs from the law of the tribes previously dis¬ 
cussed in that the social organization of the Islanders has certain 
important institutional features not possessed by any of the other 
groups: clans (in this case mairilineal), plus hereditary chieftainship 
and generally rigid status, plus exceptionally frequent sorcery, and 
(for a society with highly centralized political controls) amazingly 
undeveloped machinery for handling the trouble case. Juristic skill is 
not a Trobriand attribute. 

In the Trobriand instance, however, offenses are still treated as 
private delicts for the most part, and offenses against the chief ap¬ 
pear to be offenses against him as a privileged person more than 
against him as the agent of the society as a whole. The legal system 
of the Trobrianders has not been well consolidated, nor does it 
compare with that of the Cheyennes in effectiveness. 

Leaving the Trobriand Islands, there are still Malinowski’s later 
ideas on law to consider. His introduction to Hogbin’s Law and 
Order in Polynesia needs but brief comment. As an Introduction 
it is, in the opinion of Seagle, “not so much an act of piety towards 
a disciple as an attempt by Malinowski to reply to a growing number 

« 7 M., p. 375. 

** Maliiiowdu, Crime and Custom in Savage Society, p. 50. 

** Dtoiel Kjcz and R. L. Sdunck, Social Psychology (New York, 1938}, p. ao. 
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of critics.” ** In reaiHrming the thesis of Crime and Custom, it also 
plants two new seeds of theory that grow to great importance in his 
final system. The first is the hypothesis of basic biological needs as 
cultural determinants along with derived or instrumental needs 
“such as that of education, legal order, economic organization, social 
groupings; needs which have to be satisfied as urgently as biolt^ical 
requirements if man is to survive.”*^ The second is the idea of 
neutral custom as opposed to sanctioned custom.*^ Each is only 
lightly touched on, but together they become the crux of his argu¬ 
ment on the nature of law, as stated in 1942, in which he enumerated 
four classes of law, called Law (i), Law (2), Law (3), and Law 
(4).®* What arc their meanings? 

Law (i) is used as in “law of science.” With respect to culture 
it embraces the rules of imperative determinism imposed by “na¬ 
ture.” These arc natural laws acted upon by human beings but not 
put into words by them, if they are primitive men. These are the 
laws which give form to the biological base to which Malinowski 
insists all culture must be functionally oriented. 

Law (2) is “the rule of conduct standardized in behavior or 
verbally formulated.” It corresponds in general to what is otherwise 
known as custom, and also, but not explicitly, to the sociologists* 
folkways. This is the “neutral custom” introduced in the Introduc¬ 
tion to Hogbin. Law (a) consists of supposedly unsanctioned rules 
of conduct in that Malinowski thinks the conduct they call for 
is taken for granted and is so socially unimportant that no one is 
moved to raise a fuss, or hardly an eyebrow, when a deviant departs 
from the lines of conduct prescribed by the rules that fall in this 
category. 

Law (3) consists of rules of conduct “which refer to relations be¬ 
tween individuals and groups, delimit divergent interests, and cur¬ 
tail disruptive physiological and sociological tendencies” (sexual and 
acquisitive, for instance). “It is the law of order and law main¬ 
tained.” Like Law (2) it prevails without any sanctions recogniz¬ 
able by Professor Malinowski. It differs from Law (2) only in that 

Seagte, 'Trimitive Law and Professor Malinowski,'’ p. 380, n. 11. 

Malinowski. Introduction to H. I. Hogbin'a Lam and Order in Polynesia, 
p. xxxii. 

** !hid., pp. xxv-xxvi, IxU. 

** Malinowski, *‘A New Instniment for ibe Study of Law-^jpedally PrimltiTe.'* 
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its rules arc regulative in spheres of conduct where clashes of inter¬ 
ests and cross-purposes are likely to occur among the members of 
a society. It is positively restrictive but “always” successfully so. 

Law (4) is defined as the specific mechanism which is brought 
into play when a conflict of claims occurs or a rule of social con¬ 
duct is broken. It is said to be the law of retributive and resthutive 
social action. 

The one clement that these several expressions of law have in 
common is regularity. A law is a statement of what has been regu¬ 
larly observed to have occurred under certain conditions. Law (i) 
consists of laws of natural science. Laws (2), (3), (4) consist of 
laws of the science of culture. Law (1) has meaning in generally 
accepted usage. Laws (2), (3), (4) have meaning only in the senses 
given to them by Malinowski. They are not, we hold, conducive 
to a clearer understanding of the nature of law and its relation to 
other social phenomena. Law (2) is a spurious concept because few, 
if any, customs are actually unsanctioned in any society. Law (3) is 
a concept inconsistent with the whole system b^ause it is identified 
as the law of order and law maintained. “When we speak of a law- 
abiding community, we mean Law (3).” Yet Law (4), “the law of 
retributive and rcstitutive social action’* can exist only in terms of 
the breach of Law (3)—which supposedly docs not occur. 

In part, Malinowski’s Law (3) coincides with Substantive Law. 
His Law (4) coincides with Adjective Law. But—Law (3) con¬ 
tains many rules which arc not breached, or which, if they are, 
may be sanctioned by supernatural consequences or other nonlcgal 
devices. In other words, it embraces many rules which arc not le¬ 
gally sanctioned and are not therefore Rules of Substantive Law. 
As a system of distinction and analysis Malinowski’s final formula¬ 
tion lends little aid to the isolation and understanding of the legal 
aspects of human culture. 

In sum: Malinowski’s positive contribution to the theory of law 
has been in his vigorous insistence on law as an aspect of society 
and culture at large and on the occurrence of gaps between the 
ideal and the actual norm of law. He broke the crust of legal formal¬ 
ism in anihro|»Iogy and gave a new impetus to the anthropology 
of law. For this service social science is in his debt. That he over¬ 
shot the mark and became to some degree an obscurantist of law 
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by fusing law overmuch with the matrix from which it emerges 
is a serious defect in his system. His approach has enabled him and 
his students to shed much light on social control at large as it op* 
erates in the cultures whicli they have studied in the field, while at 
the same time it led them into a virtual ignoring of the more strictly 
legal phases of the cultures.** 

At the very end of his life, however, when confronted by prob¬ 
lems of freedom and law in modern civilization in the face of the 
totalitarian threats of Fascism and Communism, Malinowski real¬ 
ized how deficient his “anthropological approach to law” really was. 
In Freedom and Cwilization (published posthumously in 1944) we 
find him saying, “By law in the sense of a socially established rule 
we mean a command or rule of conduct sanctioned by organized 
constraints.”" Here he wrote of Law (i) and Law (2) as before. 
But the concepts of Law (3) and (4) were dropped. Sanctions were 
no longer abjured. In a volte-face, he now gave authority and coer¬ 
cive sanctions a preeminent role in social control. 

Let him speak for himself: 

Our argument leads us to the conclusion that authority or the raw 
material thereof is a natural and indispensable by-product of education, 
of organized life, and of the normal, ordinary carrying out of all con¬ 
certed and purposeful activities . . . 

Now the thesis which is being here presented is that no human cul¬ 
ture, however democratic, constructive, peaceful, and liberal, as well as 
libertarian, can exist without the political factor, that is, the factor of dis¬ 
cipline esublishcd by drill and ultimately sanctioned by force.** 

The principle of authority comes into being from the beginnings of 
mankind. In disciplining the individual, authority is an indispensable fac¬ 
tor in the process of training at any level of culture. In the enforcement 
of criminal law it is at all suges and in all societies a conditio sine qua 

BOB.*' 

Political authority as we know it is indispensable own at primitive 
levels; we have defined it as the legally vested power to establish norms, 

E.g., Hogbin's Laiv and Order in Polynetia, and Green, the Village A 0 ain. 
For a oitical appraisal of the '‘legal" approach used in this book see (he review 
by M. D. W. Jeffrey* in African 5 /i^iV/, 9:99-104 (t 9 S 0 )> 

•• Bronislaw Malinowski, freedom and Civitita/ten (New York, 2944), p. I 75 * 
•• Ibid., pp. 187-188. 

Ibid., p. 134. 
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to take decisions and to enforce them through the use of sanction by 
coercion.** 

The concept of reciprocity, important though it is for the under* 
standing of social relations (for no social relations are unilateral), 
was at long last recognized by Malinowski to be wholly inadequate 
when taken by itself in the attempt to undersund the nature and 
function of power in social organization. When he addressed him¬ 
self to the pressing matter of freedom in civilization the necessary 
allocation and delegation of power, as against the tendencies to 
usurp and corrupt power by sclf<entered interests, could not help 
but be the chief concern of his thoughts. Then, and only then, did 
he realize that this is the concern of Taw in all societies. 

•• IM.. p. 348. 
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The Ashanti: Constitutional Monarchy and the 
Triumph of Public Law 


With the last of our selected societies we now stand on the thresh¬ 
old of civilization. For with the Ashanti of the Gold Coast of West 
Africa we are confronted with an elaborate primitive social system 
that is sophisticated in political structure and to a certain degree 
in matters of law. Theirs was a massive military state with cities 
and towns that had all the elements of a nascent civilization save 
writing, which is the anthropologists’ usual criterion of civiliza¬ 
tion. In general terms their law was mmparable to that of the an¬ 
cient civilizations so ably analyzed by Sir Henry Maine. 

The Ashanti were under British domination from the close of 
the Ashanti war of 1873-1874 until the opening of this decade, but 
Ashanti legal institutions were not seriously limited by foreign sov¬ 
ereignty until after the opening of the present century. The War of 
the Golden Stool (1900-1901), which gave the small British forces 
in West Africa a nasty dme, ended with the annexation of Ashanti 
as a British possession. However, the English policy of indirect 
rule through native chieftains left a good part of the Ashanti politi¬ 
cal and legal structure intact. The Ashanti lost their sovereignty 
but not the essential integrity of their socio-political system. In 1935, 
limited self-determination for the Ashanti was officially regularized 
in the formal establishment of the Ashanti Confederacy of the Union 
of Ashanti States under British aegis. In 1946, the Ashanti joined 
with their hereditary enemies to the south to form the Ashanti- 
Panti Confederacy, and five years later, in 1951, just a half century 
after the final defeat in The War of the Golden Stool, they were 
freed from colonial status through transformation of the Gold Coast 
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Protectorate into a free modern state known as The Gold Coast 
Nation. The viability of the primitive Ashanti state provided the 
structure that made it possible for the Ashanti (with the Fanti) to 
be the first native African state in modern times to emerge from 
colonial “tutelage" into the fellowship of free nations.* 

Our concern in this study is with Ashanti law and its accompany' 
ing state system as it existed prior to 1875.* The basic sources on 
Ashanti law arc the three books by Captain R. S. Rattray, Ashanti^ 
RtUgion and Art in Ashanti, Ashanti Law and Constitution, plus 
the more recent Ashanti studies by K. A. Busia. Rattray’s materials 
provide not only an excellent descriptive account of ninctcench<cn- 
tury Ashanti institutions but also a picture rich in historical depth. 
With these resources it is possible to follow the development of a 
society from a fragmented collection of clans to the consolidation of 
a huge tribal state embracing more than 200,000 persons under a 
primitive confederated monarchy. 

Originally the Ashanti lived in the grasslands of the western 
Sudan where presumably they were sedentary gardeners. This we 
know only from their oral traditions. When first they became known 
to Europeans they had rooted themselves in the heavy equatorial 
forests of the Gold Coast. The forest was their place of refuge. Mos¬ 
lem nomads, swift-mounted on horses, had scourged the Ashanti 
from the open Sudan, driving them southward into the forests. 
There the cavalry tactics of the tormentors were neutralized, for 
the great trees and vines formed an impenetrable barrier except 
where narrow paths were laboriously hacked out by hand and the 
trees girdled and burned for garden patches. 

How numerous were the original refugee groups we have no 
way of knowing, but it is clear that at first there was not much 
communication between the various local settlements. Social organ¬ 
ization was simple and democratically directed by village headmen 
and elders who were also leaders of lineages. By the beginning of 
the sixteenth century the local groups within a given territory had 
been consolidated under the leadership of a dominant lineage whose 

^ Excepting, of cootm, the temporary yoke worn by Abyssinia. 

* The ricluitudes and readjustments of the Ashanti system in the twentieth 
century are ably analyzed in the work of K. A. Busia, The Podsion of the Chief in 
the Modern P^ideal Syaem of Ashanti (Oxford, 1951). This book also provides 
a remarkably clear pretit of the baM principles of the old Ashanti system. 
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headman became the head chieftain of the territory. Such territo¬ 
ries then became tribal units, each with its own name and govern¬ 
mental structure (e.g., Bekwai, Adansi, Juabin, Kokofu, Denkyira, 
Nauta, Mampon, Kumasi, Wenchi). Each tribe had its own capi¬ 
tal town where the head chief held court. 

During the seventeenth century the Ashanti found themselves 
under military pressure from the outside and engaged in some 
internal strife among themselves. Kumasi, for example, was forced 
to pay tribute to the Denkyira, a hostile division to the south. 
An end to this was made by the great Osai Tutu, fourth head chief 
of Kumasi, military hero and statesman. His prowess at arms, wed¬ 
ded to the political genius of his priest and counselor, Komfo 
Anokye, forged the union that made the Ashanti nation a powerful 
native state. 

Osai Tutu first defied the tribute demands of the king of Denkyira, 
and war resulted. He defeated Denkyira in contest of arms in 1719. 
As an aftermath to his victory he killed both its king and queen, 
destroying the Denkyira yoke completely. He pressed to the north 
and subdued the Moslem states of Gaman and Banna. He fought 
and bested other Ashanti tribes to the cast and west of Kumasi. 
These he linked to his throne in the manner that became the tradi¬ 
tional form of the Ashanti constitution. He symbolized the unity of 
the burgeoning Ashanti state by adding a miraculously delivered 
national Golden Stool to that which was his by ancient right as the 
head chief of Kumasi. The stool was produced, according to Ashanti 
legend, by the priest Komfo Anokye, “who by his magic powers 
brought the Golden Stool down from the skies, and told the Ashanti 
it was the symbol of their unity.” * Because of their creative genius 
as builders of the Ashanti state, “No memories are more revered in 
Ashanti than those of Osci Tutu and Komfo Anokye.”* The great 
king was slain in battle in 1731, after a rule of more than three 
decades, but his work was carried on, and the state expanded steadily 
until the defeat of the Ashanti by the British in 1874. 

What was their handiwork? 

The foundation of the Ashanti political structure is the maternal 
lineage, a social group consisting of the descendants, reckoned 
through the female line, of a known female ancestor who lived not 

• Buna, p. 4. ‘ W 4 .. p. 96. 
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more than 6ve or six generations back. True, the conjugal family 
is the necessary unit for procreation, but it is of slight significance 
in Ashanti ideology, or even in function, when compared to the 
unilateral maternal kinship group. 

Ashanti precepts set forth two principles of biological continuity. 
Blood (mogya) is inherited by direct transfer from the mother. It 
is the bond that is the basis of the clan {abusua) and the lineage 
within it. The ntoro, or “spirit,” of a person is received through the 
semen of the father. Blood is female; semen is male. Not only is 
the blood principle the foundation of a descent group, but so also 
is the ntoro principle. Both principles define exogamous groups of 
relatives within which marriage is banned, and which are character' 
ized by distinctive food tabus, and are also totemic. The spirit prin- 
ciple has some religious manifestations beyond mere control of 
marriage. But the blood principle controls land rights, succession 
to other kinds of property, to offices and titles; it determines political 
status almost entirely, as well as legal responsibilities, and it is the 
focus of the ancestor cult. The emotional ties of blood outweigh 
those of spirit Thus, although the Ashanti have organized their soci¬ 
ety in terms of double descent,* only the matrilineal principle figures 
prominently in law and politics. The blood forms the body, and so 
the physical links between the generations of today, yesterday, and 
back into the remote times of long ago are to and through the 
mothers. 

The male line within the lineage is spatially identifiable; for males 
ideally stay in the place of their births, while wives go to their hus¬ 
bands’ on marriage. Each lineage is centered in a special section 
of a given town and the male residents of a precinct are all theo¬ 
retically members of the same lineage. Their wives are outsiders, 
but their widowed mothers, unmarried sisters, and daughters are 
with them. The unity of the lineage is further cemented by the 
grouping of individual family houses about the dwelling of the line¬ 
age head in whose home all the men ta^e their evening meals. If the 
hearth and common meal be a mainspring of family unity, then in 
Ashanti the fostered loyalty for the men is in the home of the line¬ 
age leader rather than in the family dwelling. In modem Ashanti 

* CL G. P. Murdock, ’’Double Descent,” Amtriain AnsAropologiit, 43:555*^61 
(>940). Abo, M. J. Henkorits, “The Ashanti Ntoro: a Ke-ezamiiutioa,’* foknul 
0/ tkt Royal Aos^pologkttl InMitaU. 67^87-396 (1937). 
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there is a good deal of variation from the norm so far as actual resi¬ 
dence is concerned, as has been shown by statistical analysis of 
household censuses by Meyer Fortes. Men no longer necessarily live 
in their own houses in their traditional lineage sections, but the dom¬ 
inant norm is still that they do so.* And when they do not do so, 
even though a man may live for years in distant towns, he looks 
upon the village of his lineage as home. “That was where he looked 
forward to being buried when he died, so that he might join his 
ancestors ... the relatives of a dead man regard it as a solemn duty 
to bury their kinsmen in the ancestral village. Dead bodies are con¬ 
veyed many miles at great expense in order that this obligation may 
be fulfilled.”’ 

Thus the kinship and territorial principles tend to be fused, but 
not entirely, because while the lineage is localized, the clan of 
which it is a part is not. 

The lineage head is an important figure who is chosen by all the 
adult men and senior women of the lineage. In most cases the head¬ 
ship is hereditary within certain families within the lineage. All the 
males of such families are eligible for nomination, and from among 
them the most suitable one is named. If the lineage is an important 
one, the nominee's name must be presented to the district cMef for 
approval, for he will also sit on the chief's council. If he is ap¬ 
proved, he is later on presented to the chief, but not until all the 
grown members of his lineage have met in the house of the senior 
woman and each kinsman in turn has sworn to serve “you whom we 
have chosen to occupy the stool of our ancestors, so that you in turn 
may serve the chief.” Before the chief, he receives admonishments 
and is sworn in, becoming an agent of the chief and the leader of 
his lineage. The Ashanti conception is that he is the earthly agent 
of the ancestral spirits. 

The most overriding of all Ashanti postulates, however, is that 
“the well-being of a society depends upon the maintenance of good 
relations with the ancestors on whom the living depend for help and 
protection.” • The interest of the ancestors in the doings of their 
lineage descendants rennains lively and continuous. They set the 

* Mejrer Forta, “Time and SocUl Scrueture: An Ashanti Cue Study" to Meyer 

Fortes, Soeid Stnutttre StudUi Prttenud to A. R. (Oxford, 1949) 

pp. 5^4. 

’ Busia, p. 7. 

* BuiU, p. a6. 



216 


THE LAW OF PRIMITIVE MAN 


standards of right and wrong conduct. The business of the lineage 
headman is to see that his people do not transgress, to see that re¬ 
spect is paid the ancestors, to see that all interests of the lineage 
are fully regarded by its members and to represent the lineage in 
its relations to other groups. 

The heads of the several lineages residing in a village make up 
the village council Once again the kinship and territorial principles 
are fused. The headman of one lineage, and that usually the first 
lineage to have settled in the village, is also the village headman, 
the odei{urOy or “owner of the village.” With the council he regu¬ 
lates the affairs of the village. 

In earlier times, when the village was the supreme autonomous 
unit, all legal matters were believed by Rattray to have been efisemy 
“household affairs." They consisted of private wrongs that were 
adjusted by arbitration without recourse to physical force. 

A lineage member wronged by a kinsman could take the affair 
to any elderly and respected member of his group who then under¬ 
took to bring the two quarrelers into conciliation. If the problem 
was more serious, the plaintiff took the matter to his lineage head. 
Or by swearing the name of the lineage ancestor in the hearing of 
others, he directly brought the lineage headman in to represent the 
ancestors whose interests were evoked in swearing the oath. Proce¬ 
dure was informal; the objective is said to have been reconciliation. 
“We look in vain,” wrote Rattray, “in the majority of these house¬ 
hold-settled disputes for any very elaborate system of fines or sanc¬ 
tions.” * The mediator had no personal machinery for enforcing his 
demands. But the belief system did. His judgments, his advice, were 
held not to be his own making. They were the will of the ancestors 
in whose displeasure and power to punish the sanctions lay. Rattray 
was thinking in terms too narrowly legal. No mediator commands, 
and remains a mediator. Wherever mediation is an effective institu¬ 
tional device it has its informal cultural machinery to make it effec¬ 
tive. Such machinery may be diffuse, but not in the case of the 
Ashanti. It had its foundations in the carefully fostered loyalty of 
the members to their lineage, and its compulsive effect flowed from the 
dogma of the powers of the ancestors over their descendants. The 
headman, be it remembered, was the power line of communication 

* R. S. Rjttny, Atkaati Lmv mJ Conttittaion (Oxford, 1929), p. 329. 
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from the ancestors to the lineage members. To flaunt defiance of 
the headman’s suggested settlements would be to thumb the nose 
at the ancestors. They would refuse to stand for it. The obligation 
to settle intralineage disputes was strong. "Repairing the house, so 
that it became dry," it is called. A wet house is one in which the 
head sits moody and brooding because of trouble.*® 

Dr. Busia, writing a generation later than Rattray, is thoroughly 
aware of the importance of the ancestral sanctions. He concludes, 
"The respect in which the elders were held secured obedience to 
their judgments. So although their decisions could not be legally 
enforced, they were generally accepted."** And why? "The ances¬ 
tors arc believed to be the custodians of the laws and customs of 
the tribe- They punish with sickness or misfortune those who in¬ 
fringe them . . . Constantly before the Ashanti, and serving to reg¬ 
ulate his conduct, is the thought that his ancestors arc watching 
him, and that one day, when he rejoins them in the world of spirits, 
they will ask him to give an account of his conduct, especially of his 
conduct towards his kinsmen. This thought is a very potent sanc¬ 
tion of morality.” ** 

Even in 1942 this view had not lost its effectiveness, as witness 
what happened in the following instance. 

A slave woman bought by a former chief had two daughters. The 
original purchaser’s successor, a chief, married the older daughter; 
the other was married to a commoner. The chief’s wife had four 
children and her sister two. When the chief died both the women 
refused to live with his sisters, with whom they had lived all their 
lives. They went and lived in a village three miles away. Within a 
short time the chiefs former wife had lost two of her children and 
her sister had lost both of hers. When they consulted the local 
god ipbosom) to find out the cause of this misfortune, the priest 
told them that since they had left the chief’s house the ancestral 
spirits were angry and no longer protected them. If they wished 
to avoid further deaths they should give a sheep to the chiefs sis¬ 
ter to be sacrificed to the ancestral spirits, and they should return 
to the house.** 

The legal essence in Hohfeldian terms was there, although a 

ibid., p. 390. *• Ibid., p. 24-23. 

'' Biuia, p. 69. ibid., p. 25. 
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strictly legal sanction was not—unlcss we hold, with the Ashanti, 
that the ancestors are really part of the community and do their 
own judging and punishing. 

When a settlement was achieved, the restoration of equilibrium 
and a closure of the issue was sealed through the oiTering of mpata 
(“pacification"). It consisted of a gift of a chicken or a few eggs, 
“to wash the soul of the aggrieved party.” Perhaps, if the offense 
was more weighty, a bit of gold dust or a Iamb would be given. 
The affronted soul of the plaintiff had to be cleansed of ill-feeling, 
his hurt assuaged. The plaintiff on his part was expected to accept 
it, and the matter was setded and done. Sometimes the disputants 
also swore on the household oath of the arbiter that they would re¬ 
main friends. 

When the alleged “household offense” was between the members 
of two different lineages, the plaintiff could take his grievance to 
any respected elder of the community or to his own lineage head. 
In any event, the headmen of the lineages of offender and plaintiff 
met together with such third-party elders as might be called upon 
to talk the matter out. In such cases not only was mpata given to the 
injured person, but also restitutive damages equal to the injury done, 
plus an apology tendered through the elders. The elders for their 
part received a token fee {aseda) or a small gift of palm-wine (noa). 

“The elders of a community were frequently engaged in this way, 
settling differences, determining the satisfaction to be paid, and rec¬ 
onciling estranged persons or groups so as to ensure order and am¬ 
icable relations in the community.” 

So strong was the feeling for "rightness” that not infrequently, 
we are told, the man who had done wrong went of his own volition 
to an elder and, confessing his error, begged, “Komo, no dibem 
mame" (“Go and give him the right or justice of his cause”). What 
had become the most regular procedure in Cheyenne wife-taking 
was alternative high form in Ashanti. 

Such was the nature of procedure for minor offenses in Ashanti 
law. Four or five centuries ago most, if not all, Ashanti offenses were 
purportedly handled in this mild and gentle manner, for Ashanti 
tradition has it that there was then no criminal law nor any violence 
that bred retaliation. 

»* WJ., p. 69. 
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Feud is said to have been conspicuously absent through the legal 
history of Ashanti. This, as Rattray notes, is remarkable, consider¬ 
ing the strong group feeling and corporate responsibility for indi¬ 
vidual acu that was so characteristic of the Ashanti. It is all the 
more remarkable, we would add, in the face of the warlike proclivi¬ 
ties of the Ashanti as a people and the prevalence of the feuding 
tendency among primitives with strong clan systems. Rattray lays 
the absence of feuding to the Ashanti practice of turning to the 
lineage or clan headman to act on behalf of individual members, 
plus a reliance on forensic rather than lethal methods of settling 
disputes. More than this, the old Ashanti clan would brook no unruly 
behavior from its members. A man who was so untoward as to kill 
a member of his own clan was extruded. He was then at the mercy 
of outsiders, and the best he could hope for was a life as a slave. 
A man who killed a fellow Ashanti outside of his clan, or other¬ 
wise outrageously offended one, was expelled by his own clan elders. 
“Corporate responsibility for his act ceased to operate, and the ven¬ 
detta . , . was thus avoided.” 

The ideal was one of internal peace and conciliation. There was 
no defense for the man who flagrantly ignored the ideal, and inter¬ 
nal tensions were, if we can believe tradition, kept at a low level 

On general principles, however, we must confess to skepticism. 
The contrast between the later temper of criminal law and the ideal 
picture of early "household law” is too great to make it seem pos¬ 
sible that early Ashanti society was quite as peaceful as the Ashanti 
of today make out. The tradition is too much in the pattern of 
Golden Age thinking. 

We have thus far considered the organization of the village, the 
lineage, and the law that prevailed on the early level of development. 

What happened when villages were cemented into tribes? And 
the tribes into the confederated nation ? 

The basic principle remained unchanged as it worked up through 
each succeeding level. The tie was one of kinship: the chief became 
the ancestral viceroy in affairs political. 

A minor theme was subsequently added: loyalty to the chief is 
bound by oath of personal allegiance. 

Rattrajr, Atkand Ijuv uid Coattitution. p. 289. 
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Let us see how the structure of a territorial, or tribal, division, of 
which there were some twenty, was built up. We shall consider 
Wcnchi. Its capital town, Wcnchi, gave its name to the whole divi¬ 
sion, as is usual. The organization of the capital town was roughly 
the same as that of any other town as it has already been described. 
Wenchi embraced seven lineages. Each lineage lived in a traditional 
section of the town. Two lineages (the Nl^waduasejo and Sofoasefo) 
were senior; they were also called Yffrefo, “those who first emerged 
[from a hole in the ground]." The other lineages were made up of 
descendants of refugees from other Ashanti towns shattered in the 
wars of the seventeenth and eighteenth centuries. They were given 
asylum and a section of Wcnchi in which to live. If numerous 
enough, they were given an outlying site on which to build their 
own satellite town, the land still belonging to the Yefrefo, but 
usufruct allowed to the newcomers. Each village had its lineage 
headmen, but the head of the Sofoasefo lineage in Wcnchi, as the 
lineal descendant of the original female ancestress of the area, be¬ 
came not only the town headman of Wcnchi but also the Wenchi- 
hene, head chief of the Wcnchi tribe. Beneath him and bound to 
him by oaths of personal loyalty were the several headmen of the 
outlying villages. These were the odd^uro. 

Administratively, the odd^uro never dealt directly with the head 
chief, nor he with them. Just as the village head was surrounded 
by his council of local elders, so the chief at Wcnchi was surrounded 
by the council of elders from the lineages in the capital. Each of 
these was appointed to represent the interests of an oudying village 
at the scat of government. His voice was the line of communication 
from the Wenchihene to the village officials, and his car the receiver 
of their desires. Thus each village was subject to an overseer who 
was part of the central government, while at the same time it had 
a friend in court to see that its interests were well represented. 

These same elders at Wenchi were the commanders of the several 
units of the territorial army in which every able-bodied man had to 
serve as a member of his lineage. The battle organization of an 
Ashanti field force was traditional; it moved into the field in the 
following pattern.** 

*• The oid Ashanti armies were supplanted by the British io the tweadeth 
century. 
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Scouts 

(af(^ioansrefo) 

Advance Guard 
(twafo) 

Left Flank Main combat force in two sections Right Flank 

(oihnten) («</<*) 

(\onti) 

Palace Guard 

(the Wenchihcnc and his gyt^e) 

Rear Guard 
ij^yidom) 


Each lineage in the tribe had its traditional place in one of these 
units with its court representative as its field officer. Civil and mill* 
tary office were fused, for Ashanti had become a military state. Yet 
by the nature of its constitutional form, which balanced centraliza¬ 
tion and decentralization in function, it never bcc.ime a military dic¬ 
tatorship or despotism. 

Although the paramount chieftainship of Wenchi was hereditary 
in the Sofoasefo lineage, succession was not automatic. All the peo¬ 
ple had a say in the choice of the man who was to fill the office. 
Each of the brothers, maternal cousins, and sororate nephews (in 
fact, all adult males of the ex-chief’s lineage) were eligible. When 
a chief died or was impeached, the council of elders met and chose 
a committee of two to approach the queen mother and ask her to 
nominate a successor. This woman was the senior female of the 
royal lineage—often a sister to the chief rather than a mother in fact. 

She in turn convened all the adult males and senior females of 
the royal lineage in an open session. Each of the eligible males of 
the lineage was then discussed in turn until agreement was reached 
on the man to be nominated. Thus the Ashanti avoided the defects 
of automatic hereditary succession: the enthronement of a feeble 
incompetent or, more dangerous, of an egomaniac. 

The name of the nominee was sent by the queen mother to the 
Wenchi council, which replied with thanks and the information 
(which, of course, she knew already) that the appointment could 
not be confirmed until all the people of the tribe bad been heard 
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from. To achieve this the council summoned the headmen of all the 
villages to be present in the capitol on a certain day for an electoral 
meeting. Everyone, including the young men, came to the great 
event. 

A very important feature of the Ashanti constitutional machinery 
was the organization of young men, the Nlfwankwaa. Although 
each young man was represented in his lineage, the formal seats of 
power were in the seniors and elders. The Ashanti had no highly 
organized age-classes among which the class of young fighters could 
take an important role as was done in East Africa (Masai, for in¬ 
stance). They fought as members of their lineage levies. But they 
were nevertheless important members of the society, and the voice 
of youth had to be heard. 

Therefore each village had its association of young men, or “com¬ 
moners.” They chose from among themselves an able representative, 
brave and skilled in oratory, to represent their views. He had no 
official status on the council of elders, but his voice was listened to 
by officialdom. Unlike the headmen, the elders, and the paramount 
chieftains, he took no oath of personal allegiance to a higher chief¬ 
tain. He, unlike them, could vociferously voice opposition to chiefly 
policies without risk of suspicion of treason. No council would act 
without hearing the Voice of the Young Men.” 

So—at the electoral general assembly, as the council of elders took 
its place around their tcmjx>rary presiding head, the commoners 
sat together behind their Nl^wanku/aahcne (chief of the common¬ 
ers). 

Also sitting as a separate group—a short disunce away or in the 
queen mother's house—were the members of the royal lineage. 

The session opened with an address by the Talking Chief 
(pl^yeame) of the tribe, who announced the name of the candidate 
who had been put forth by the royal lineage. The crowd let its 
sentiment be known through silence, grunts, hisses, derisive laugh¬ 
ter, or applause. 

There then occurred some byplay between the council and the 
elders, with the commoners vetoing or approving the decision of the 

The place of the NK>^Mk.uiaah<ae wu recestly abolished ia the formal struc¬ 
ture of the modem Ashanti Confederacy cogocil wi 4 results that hare ooc, in the 
judgment of Dr. Buiia, been beneBoal to smooth operation of the gorernment. 
(Bu^ pp. 215-X16.) 
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elders on the acceptability of the nominee. If he was rejected, word 
was sent to the queen mother to turn in another nomination. If 
three unacceptable candidates proposed by the royal lineage were 
rejected, the council proceeded to name one of the line themselves— 
always with the approval of the commoners required. The queen 
mother had then only to certify that the new paramount chief'to-be 
was a legitimate member of her lineage. Without this approval he 
could not qualify. 

Subsequently, the chosen chief was “enstoolcd.” If the selective 
process were not enough to impress upon him that he ruled by the 
will of the people, the enstoolment rites put the seal upon it. In 
the presence of the elders and the members of the royal lineage the 
Ol^eame admonished him. 

“AH the elders say that I should give you the Stool. Do not go after 
women. Do not become a drunkard. When we give you advice, 
listen to it. Do not gamble. We do not want you to disclose the ori¬ 
gin of your subjects.^* We do not want you to abuse us. We do not 
want you to be miserly; we do not want one who disregards ad¬ 
vice; we do not want you to regard us as fools; we do not want 
autocratic ways; we do not want bullying; we do not like beating. 
Take the Stool. We bless the Stool and give it to you. The elders 
say they give the Stool to you.” ” Clearly the Ashanti knew the 
corrupting tendency of power. 

Admonishment was not enough, however. After paying the elders 
their aseda (token payment of acknowledgment) the new chief 
stood before them and swore the most solemn oath of Ashantiland: 
the oath of the Earth Goddess, whose sacred day is Thursday. 

“I ask your permission," he said, “to speak the forbidden oath of 
Thursday. 1 am the grandson of Anye Amoampon Tabraku. Today 
you have elected me; ... if I do not listen to the advice of my 
elders; if I make war upon them; if I run away from battle; then 
have I violated the oath.” ” Violation of the oath means destoolment 
(impeachment), and destoolment was by no means rare.*^ 

l^e Ashanti chief, surrounded by the panoply of an elaborate 

lx., reproach tben for being descendtnts of iJavet. 

Buia, p. 12; Raony, Aihmti Law onA Ccamtutioa, p. 82. 

Busia, p. tx 

In preseoi-day Aihand it it u plaguing at the overthrow of Preoch govem- 
mena. During the 1940’t an average of three oat of (he twentysioe paranwaat 
chiefs were deitooled every year. 
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court and object of high honors, holding the judgment of life and 
death over his subjects, looked for all the world like the popular 
conception of an oriental sultan. But the trappings of autocratic 
power were external and not real. His were not the despotic privi¬ 
leges of a Trobriand paramount chief. He was sacred only so long 
as he sat on the stool, for then he was the holy intermediary be¬ 
tween his people and the great tribal ancestors. When dcstooled he 
was as profane as any man—and less honored. He administered the 
tribal lands in trust for the ancestors. And so also the stool proper¬ 
ties. When he was destooled, any personal estate he brought to the 
stool remained with it—impeachment meant impoverishment. 

We have thus far set the relation of the household head to lin¬ 
eage, the lineage head to the village, the village head to the tribe, 
and the paramount chief to his people. Each was selected on a kin¬ 
ship-territorial basis and each held power as the surrogate of house¬ 
hold, lineage, village, and tribal ancestral spirit. The position and 
relationship of the Ashantihene (king of all Ashanti) was exactly 
the same. By virtue of his direct overlordship of ICumasi, the na¬ 
tional capital, he was (and is) paramount chief of the Kumasi divi¬ 
sion or tribe. After 1719 he became successively the overlord of more 
and more Ashanti tribes as Osai Tutu and his followers extended 
their dominance and built the Ashanti Union. Although no tribe 
could secede—secession meant immediate war by the majority that 
supported Kumasi—it never lost its rights in its own lands, and all 
together held a constitutional check on the king. 

The most obvious focal point of Ashanti social ideology was the 
importance of the ancestors as vital forces in everyday affairs. More 
deep-lying, however, was a genuine cosmic philosophy that gave 
rise to a native conception of Natural Law. Remote and high above 
all the ancestors was the supreme creator: a true High God. Be¬ 
neath him were many departmental or executive deities, the obosom, 
who had their many shrines with their attendant priests who spoke 
the minds of the gods. Rattray understood the ^rth to be a god¬ 
dess,” but Busia with the knowledge of a born African feels that 
it is closer to the Ashanti feeling to say only that the Earth was con¬ 
ceived as a female principle. This was a society, remember, in which 
the female principle permeates descent and social loyalties. The 

^ Rattray, Ashanti Lav and Constitution, chap. zxi. 
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Earth, like the Supreme Deity, had no shrines, no priests, and was 
not appealed to in divination. She was the giver of life itself, not 
of litUe things,** 

The Natu^ Law idea of the Ashanti flowed from the belief that 
the Supreme Deity, the Earth, and all the gods, as well as the an¬ 
cestors, had their ways, and the natural world pulsated in accord with 
the way of the supernaturals. 

Man, for the Ashanti, was never the measure of all things. The 
works of man were destined to be but the working out of the imi- 
vcrse forces. 

Constitution as a structure and in function, in its Ashanti con¬ 
text, meant the attempt to correlate human laws with Nature’s laws 
and the conditions to which human latvs are subject. Thus, as Rat¬ 
tray phrased it: the lawmakers were responsible for the even and 
normal working of the cosmic forces. They were to make decisions 
and promulgate regulations that would order the workings of their 
evergrowing society in accord with the order of the universe. They 
had to see to it that the constitution of the tribe was such that it 
would ensure and not militate against the workings of the laws 
of nature.** This was the bedrock religious and philosophical basis 
of Ashanti law and government. 

The people decided for themselves what was in accord with the 
nature of things, and the priests as mouthpieces of the gods and an¬ 
cestors had their special say. The chief who acted contrariwise was 
soon a destooled ex-chief. 

What was the substantive law thus ordained by Nature P 

First, as to real estate: the land was of the Earth itself. The 
Earth giveth and the Earth can withhold. Her birthday is Thurs¬ 
day, a day when there shall be no tilling. Divisions of the Earth 
belonged to the ancestors collectively; no man could claim to own 
a part of her. Clan ancestors came to be associated with plots of 
land through burial in sacred groves. Earlier, and not too far back, 
the Ashanti were a neolithic, hunting, and mussel-eating people. As 
such they had only a limited interest in land, largely as hunting 
areas—except for the spot where the ancestors lay. As gardeners they 
never abandoned the idea that land and the ancestors were insepa- 

** Biuii, pp. 40 S. 

** Rattray, Ashanti Law and Consuuaion, clup. xnrrui. 
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rable. What was separable was the usufruct of the land and the 
crops the usufruct brought forth.” 

“As the land belonged to the ancestors it was a link between them 
and their living descendants. In Ashanti the object which sym¬ 
bolized the unity of the ancestors and their descendants was the 
stool which the chief occupied. In any Ashanti village the inquirer 
was informed, ‘The land l^longs to the stool,’ or ‘The land belongs 
to the chief.* Further investigation revealed that both expressions 
meant the same thing: ‘The land belongs to the ancestors.’ ’’ ” 

However it acquired the land in the first place (usually by the 
taking of unoccupied domain), the stool, i.e., the tribal chief as an 
officer, held it as trustee. But the individual plots that had been 
cleared from the forest were held de facto by the separate lineages 
from the time the lineage ancestors had fust worked them. In 
legal theory the chief had apportioned the land to the lineage; in¬ 
deed, in some instances he had actually done so. Within the line¬ 
age the plots were held by individual households; but again the 
theory was that the lineage headman had assigned them. An Ashanti 
farmer would always, on the asking, trace his descent in the matri- 
lineal line from an ancestor known to have farmed his plot in 
the beginning. His right to farm there was proven by his kinship 
to the ancestor. 

Externally viewed, this looks like a chain of enfeoffments. In¬ 
deed, Rattray, as an English-law-trained scholar, saw it as “an al¬ 
most exact replica” of English laws and medieval feudalism which 
he described in terms of freehold, leasehold, lords, vassals, fiefs, aids, 
levies, and escheat-*^ 

True, each successive chief in the political chain, and each elder 
as well, swore personal loyalty to the chief above him, and it was 
said, “The chief owns the land.’’ But this was only figurative. 

Lineage rights in land were inalienable. They belonged solely to 
the stool spirits. “The farm is mine; the soil is the king’s"; and no 
man could be separated from his farm except for certain high crim¬ 
inal acts. 

Conversely, no individual could alienate his right of usufruct by 

** 1 M., p. 340; R. S. Rattray, Ashanti (Oxford, 1923), pp. 121-122. 

** Rusia, p. 44. 

Rattray, Ashanti Lav and Constituunn, chap. 
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his own action, for that would deprive his ancestors’ descendants 
of their source of living. If the right of usufruct were to be sold, 
it would have to be by action of the entire lineage. Such would be 
only a last resort. 

In the larger political structure all this meant that a conquered 
Ashanti division kept its essential control over its land. Rumasi 
demanded political fealty and military aid but never sought to dis¬ 
possess those who acceded to political control. Chiefs claimed a share 
of all mineral rights and other dues, to be sure, but they did not 
meddle with usufruct 

Chattels were in three categories: stool, family, and personal. 
Stool property made up the royal estate. It insisted of the royal 
stools with all their appurtenances. There were the drums, umbrel¬ 
las, the palace, and the royal treasury. Each of the main items was 
imder the custody of a palace ofiicial, a member of the royal line. The 
chief himself never had direct access to the royal treasury, which 
was handled by the Sannahene and his assistants.’* The chief per¬ 
sonally had little or no opportunity to enrich himself. On behalf 
of the stool he set his agents to engage in trade. He could levy spe¬ 
cial taxes, especially for war, but only with the consent of his coun¬ 
cil. His fields were worked by public corv^, and he had other 
sources of revenue. He needed a large income, for he had to be lavish 
in gift-giving and feasting. Chiefs who were not generous were de- 
stooled. 

As already remarked, all personal property that the chief pos¬ 
sessed on ascension to the stool became irrevocably stool property. 
Like the cagey modern business man, some chiek before corona¬ 
tion turned a good part of their personal property over to their moth¬ 
ers or sisters against the evil day when ^ey might be destooled. 

Family property (also lineage properties) consisted of the kin¬ 
dred stool, household gods, fetishes, and such other heirlooms as 
might be bonowed by members for certain ceremonies. It was ad¬ 
ministered by the lineage or household head as trustee and custodian. 

Personal property consisted of the chattels acquired by a man’s 
individual efforts or the work of his slaves, wives and children. It 
could include anything, save land, even family heirlooms that had 

** See ButU, pp. 60-44, ^ * nuniniry detoiption of the incercftiaf aocouadug 
system that was employed. 
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been pledged on a family loan and then redeemed through a man’s 
sole efforts or money. Women, too, could possess property in their 
own right, and children possessed their pets, which not even the 
king could appropriate. 

Originally, all property passed to the clan or lineage on the death 
of its owner, but devolution of personal property to individuals 
within the maternal kindred becinc established several centuries 
ago at the latest. A man’s personal goods then went first to his 
brothers and then to his sister's sons. 

Any alteration of normal intestate devolution had to be done by 
public testament, and by this means alone could a father pass goods 
to his son. Before witnesses he could declare his will; if his son, or 
other beneficiary, gave cueda in palm wine or money, and the aseda 
was accepted, ^e testamentary disposition was valid. Such testa¬ 
ments are known as samansie, “that which is set aside by the ghost.” 

But the testament was not always carried out; it had no direct 
legal binding force. “When a ghost has made an improper distribu¬ 
tion of his (private) property, the living will make a new one,” said 
Rattray’s Ashanti.” What this means is that if the maternal kin do 
not like the arrangement, they overrule it. 

If the beneficiary decided on litigation, the issue would be an 
intcrhousehold one to be decided between his lineage and that of 
the deceased, and legally a will received little support as against the 
demands of the maternal kin of the ghost. The situation of con¬ 
flict between father-love and avuncular duty in Ashanti parallels 
the tensions of the Trobrianders. “Ashanti,” says Meyer Fortes out 
of his personal experience, “discuss the subject interminably, stress¬ 
ing especially the inevitability of conflicting loyaldes.”” 'Iliis may 
well be, and Ashanti fathers, too, suain against the dictates of the 
maternal principle, but the ideology of the society and the law that 
supports it, now as in the past, rule in favor of the maternal heirs 
as against paternal testamentary disposition. 

“A woman and her children constitute the insoluble core of 
Ashanti social organization.”*^ 

The difficulties of reducing legal practice to simple precept are 

Rattray, Ashatiii Law and Conaitutian, p. 339. 

** Fortes, “Time and Social Structure,** p. 75. 

Wd., p. 73. 
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always with us. Rattray was essentially right when he said the liv¬ 
ing will set aside an improper will. The maternal descent rule is 
the rule with legal authority. But—ancestors (paternal.^) are not 
wholly supine, and there if the conflict of ties. Note what happened 
in 1942I 

A man when on his death-bed made a dying declaration giving one 
of his cocoa-farms to his son, and swore an oath enjoining his brother, 
who was his successor, to see that the gift was honoured. “If you do not 
give it to him,” said the dying man, “I shall call you before the ancestors 
for our case to be judged.” . . . 

The man died and his brother succeeded to hts property, but refused, 
with the concurrence of the other members of the family, to give the 
cocoa-farm to his deceased brother's son. Three months later a fire broke 
out in the village. The surviving brother fell from a roof while helping 
to put out one of the fires, and sustained an injury to his leg from which 
he subsequendy died. Before he died, he told his family that he believed 
his deceased brother was summoning him to the spirit world to answer 
for his conduct in not honouring his brother's death-bed declaration. 
The general belief was that hb death was due to his foilure to carry out 
hb deceased brother’s instructions. The next successor to the property 
duly gave the cocoa-farm to the son to whom it had been left.‘‘ 

Unfortunately we arc not told whether it was the paternal or 
maternal ancestors who killed the man. We presume it to be the 
paternal representatives of the nforo, since it is hardly reasonable 
to suppose that abusua spirits would rule so harshly against the 
interests of the abusua merely to uphold the abstract principle that 
a man’s will should be upheld for its own sake. 

This case also illustrates a feature of Ashanti law emphasized by 
Busia but slighted by Rattray, namely, if the mundane courts and 
legal processes which operate in the name of the anccston fail to 
translate the ancestral will into proper action, the ancestors will act 
in accordance with their right notions of due process and “iry” 
the case themselves. AU spirits, after they have climbed the steep 
hill into the world of spirits are called upon by the ancestors to 
give an account of their actions on behalf of the kindred while on 
earth.** Is a person killed by his ancestors for wrongdoing, so that 

** Biuit, p. 43. 

“ IM.. p. 25. 
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his released spirit may appear before the ancestors for a hearing 
and trial? “If you do not give it to him, I shall call you before the 
ancestors for our case to be judged.” Was the fall and death of the 
man his punishment after judgments? Or did he have a trial before 
the ghosts awaiting him aiter his death? And if so, what punish¬ 
ment was meted to his soul? 

A stool could borrow on its lands from another stool, but the 
elders and subjects of a chief would ordinarily be pledged as debt 
slaves before the stool lands would be mortgaged. The right of 
usufruct to rivers could be pledged on a loan wi^out encumbrance 
to the land through which the waters flowed. Interest was paid 
in exclusive Ashing rights for the duration of the debt. 

Family property could be pledged in security for a loan on deci¬ 
sion of the family council of dders. Private property could be 
pledged for individual loans at any time. As in most advanced prim¬ 
itive tribes where capital transactions are performed an agent was 
used to arrange the deal, while witnesses were convened to record 
the transfer orally and by eye in the absence of written documents. 
The agent in a debt transaction assumed a greater personal respon¬ 
sibility than did the Ifugao mongaha, for he was a personal friend 
of the borrower and acted as surety for him. The primary surety, 
however, was found in the chattel given as pledge. A loan would be 
for only half the value of the pledge—security in the amount of 
200 per cent of the loan was called for as in standard American 
flrst mortgage practice. Interest consisted of the use of the article 
without responsibility for ordinary wear and tear. The borrower 
was forced to divest himself of the total productive capacity of the 
pledged resource. The possibility of a production loan was there¬ 
fore completely barred and the difliculties of redemption gready 
increased. The interest might or might not be high percentage¬ 
wise. Yet it was devastating in its net eifea. Add to this, “service 
charges” to the witnesses, the agent, and the creditor, which ate up 
the equivalent of two shillings to the pound, and you get the Ashanti 
proverb: "A debtor’s things go away in great heaps.” 

Not all loans were on pledges. Some rested only on the credit 
of the borrower and his surety. In this case in event of default it 
was up to the surety to act. He swore an oath on one of his own 
gods to relieve himself of the obligation and forthwith inh^rmed 
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the head chief of the district; swearing the oath made the default, 
for reasons we shall later sec, into a criminal act. The chief then 
had the debtor seized and informed his lineage of the fact. It was 
then up to the lineage to pay the debt or forfeit the debtor as a debt 
slave who could be sold to pay the principal. Responsibility for any 
debt was in the last analysis collective; loss of the debtor as a slave 
was a loss to the kindred even as paying his debt would have been. 
$o much was this so that a less valued kinsman could and often 
would be o^ered and accepted in his stead. In like wise, debts were 
inheritable within the maternal group (a nephew rather than a son 
would have to accept the burden), and on debts there was no statute 
of limitations. “A debt never rots,” says the Ashanti, almost para¬ 
phrasing the Ifugao adage, “A debt never sleeps." 

Finally, in loans wherein there was no pledge and no surety the 
creditor had two sure-fire avenues of collection. He could call upon 
a god to kill the debtor. The debtor would then pay up through the 
priest of the god evoked. Or, the creditor would “flee to the chief” 
with a petition for intervention. The chief, for a fee and as a pub¬ 
lic service, sent his treasurer as a collector. Refusal to pay over to 
the royal treasurer brought from his lips the dread oath on the for¬ 
bidden name of a tribal god that the debtor “hated the king." To 
the Ashanti this was a declaration that it was the intention of the 
debtor to assassinate the king. The charge was one of treason and 
the penalty death. To prove his innocence of the dread charge, the 
recalcitrant debtor paid up immediately~or lost his head. 

The slightest case of indebtedness in Ashanti could thus become 
a capital crime. Indeed, a minor tort—any minor tort—could in¬ 
stantaneously be converted into a heinous criminal offense. Such 
was the exaggerated effect of the emergence of centralized govern¬ 
ment with its chiefs’ and king’s courts working on the old principle 
that the ancestors are the source of all morality and all law. 

Crimes were sins. To this there was no exception. The basic func¬ 
tion of Ashanti criminal law was in theory to support and maintain 
the religious system. In fact, the religious postulates were also used 
to justify a system of criminal law that ran almost wild. It was a 
new tool that the Ashanti had not yet learned to control and use 
with finesse. The corrupting corrosions of bureaucratic self-interest 
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worked on the germ of the Ashanti juridical organism to stimulate 
a gross mutation. 

Criminal acts were Oman akyiwadie —“hated by the tribe.” More 
generically» they were hated by the ancestors. They were acts 
deemed to affect the relations of community of Ashanti with the 
ancestors of the chief, who had become in the process of state con* 
solidation the ancestors of the entire tribe. Acts deemed offensive 
to the tribal ancestral spirits were held to affect the well-being o^ 
the tribe as a whole. Were they not to be punished by the chief on 
behalf of the tribe, the ancestors would punish the entire tribe for 
its n^ligence and disregard of the natural law set by the supernatu¬ 
ral ghosts of the departed.** 

The earlier “household law” in the primitive democracy of 
Ashanti had been a gentle thing. It aimed at the pristine function 
of law as a social instrument; to channel behavior and maintain a 
quiet equilibrium among the various members of the society. The 
chief aim of the central authority (household and lineage heads) was 
the avoidance of disputes and the conciliation of estranged par- 
ties.** Now it was different. A military state, pyramided through 
household, lineage, subdistrict, district organization, to the Ashanti 
kingdom with the Kumasihene as Ashantihene at the top, had been 
forged. A class of royal bureaucrats had arisen about the paramount 
chiefs and the king to administer the new political machine. The 
monarchy was constitutional and limited; central power wzs checked 
by decentralized rights of self-determination. There was no super¬ 
imposed tyranny. But—the superstate, which existed primarily for 
military reasons, was a power instrument that also turned its p>ower 
inward. Its supporting sanction was death—the legal penalty for all 
crimes. Furthermore, it arrogated unto itself an absolute monopoly 
of this right, for “only the king may wield the knife.” It was prob¬ 
ably not hard to achieve this monopoly, since blood-fcud was not 
a characteristic of old Ashanti. 

It is easy, however, to be misled by the Ashanti dogma that the 
penalty for all crimes was death. This was merely a threat—a real 
threat, to be sure—but not a certain result. The bureaucracy needed 

•* Butla, p. 67; Rattriy, Ashanti Lam and Constitution, chap*, xxv-xxvii. 

** Rattray, Ashanti Lsut> and Constitution, p. 39a. 
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income. General assessments^ except for war» were unconstitutional. 
There were other possibilities in the law. And these were quickly 
spotted and exploited. The Ashanti criminal law assumed a secon- 
dary and important function that is not primarily a law job but 
one that becomes inevitable once the law-ways are elaborated: reve¬ 
nue must be raised—the machinery must be supported. The power 
to fine is used to implement this function, and when limited to pro¬ 
vision of reasonable support of the machinery, it is, as Karl Llewel¬ 
lyn maintains, a proper function of law. More than support is abuse 
of a proper function.** 

There were, strictly speaking, few fines in the Ashanti system of 
public law. Various court fees such as aseda were collected, but these 
did not loom large. The dodge was to permit a dead man to “buy 
his own head." By payment to the stool of a heavy ransom he could 
keep his head on his shoulders and go his way a chastened man, 
leaving the stool so much the richer for his misdeed. The power to 
commute the death sentence belonged solely to the chiefs, who had 
to decide between the extreme penalty of the law and the palace 
advantage of getting commutation ransom. To what extent mercy as 
such entered into the mitigation of the harsh death sentence we do 
not know. We do know that the courts were avid for money. Liti¬ 
gation was eagerly encouraged for the benefit of the royal coffers, 
and justice became a royal prostitute. The chiefs’ courts became 
more indifierent to the attainment of conciliation, as cash, not so¬ 
cial tranquillity, became their concern. 

“The central authority, once it began to feel its strength, began 
to welcome litigation and quarrels as a means of raismg revenue 
for the Stool. This was an attitude of the official mind which was the 
direct antithesis to that found in the original courts.” *’ 

A chief who encouraged settlement of minor disputes in the old 
way was apt to be needled by his elders. “That chief has not a good 
head; since his succession we cannot get court cases to settle,” be¬ 
came their lament. A new Ashanti adage was formed: “If the chief 
tries to conciliate parties in a street quarrel, he will soon be starving.” 

Even the gods were brought into play, not as of old to keep peo- 

'* K. N. Llewellyn, personal conununicadoa. 

Rattray, Ashttai Law and Censtitution, p. 388. 
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pie from breaking the law and custom, but to encourage them to 
do so. Outside the houses of the talking chiefs, the Of^yeame, who, 
as will soon be seen, played an important role in court hearings, 
were raised litigation fetishes. Small portions of the aseda fees paid 
by acquitted litigants were regularly set aside in an earmarked fund. 
When enough had been accumulated from the cases, the fund 
was used to buy a thank offering (a kind of aseda) for the fetish. 
And when the court calendar had been too long uncrowded the 
0 \yeamc offered a special prayer. He stood before the litigation 
fetish with a palm-oil offering which he poured on the fetish, in¬ 
toning, '‘Case-hearing rock, these days of hunger are killing us, 
let me get cases to settle.” In other words, let men put their lives 
in jeopardy so that we may condemn them to death and let them 
off by buying their heads! 

The functionaries of the Ashanti legal institutions had come to 
forget that the institutions had been created for the benefit of society; 
they had come to think that they existed to serve their own selfish 
interests. They had succumbed to the eternal danger that besets any 
institution that has become so complex that its services require full¬ 
time experts. Experts are tempted to treat the institution as existing 
to support them rather than perceiving that they themselves exist 
as servants of the institution and of the people who created and sus¬ 
tain it. The Ashanti elders had become shysters and fee-grabbers. 

An interesting little side light is also shown by Robert Marshall 
in his fascinating study of an Alaskan community. “When the com¬ 
missioner’s office was first established in 1901,” he notes, "there were 
forty minor criminal suits and twenty-five civil suits tried in the first 
two years. However, the old timers who still survive those days arc 
unanimous in their contention that most of the trouble was stirred 
by the Commissioner who wanted fees, and by two shysters who 
were later debarred. Since 1904, when Frank E. Howard, commenc¬ 
ing a long term as commissioner, started the precedent of avoiding 
trouble, the lawsuits have been few. During the past ten years there 
have been but throe cases tried in the commissioner's court.” ** 

The main categories of criminal offenses in Ashanti were not 
many. The “chapten” of the unwritten criminal code may be 
listed as follows: 

•• Robert Marshall, /irttie Village (New York, 1933), p. 196. 
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X. Homicide 

2, Suicide 

3. Certain forms of sexual offenses (others were private offenses) 

4- Certain kinds of assault (othcn were private offenses) 

5. Certain kinds of stealing (others were private offenses) 

6. Cursing the chief 

7. Treason 

8. Cowardice 

9. Sorcery 

10. Violation of royal legislation conditioned by a royal curse 

11. Violation of any established local tabu 

12. Certain forms of abuse involving the use of a royal oath 

Each of these may now be examined in detail. 

Murder, called ‘"awudie," was looked upon with particular abhor¬ 
rence. Unless a man died a natural death, which included death on 
the field of battle, his spirit wanted to know why he died. He had 
to have a trial at whi^ the death warrant was recited in detail. 
Else, if the ghost knew not why it had died, it would trouble the 
chief and the villagers and perhaps cause bad luck. This they wanted 
to avoid. Secondarily, to murder was to usurp a power reserved to 
the king alone. Not even a district head chief, although his court 
had initial jurisdiction over most crimes committed within his 
district, could try a murder case. Such went directly to the national, 
or supreme, a>urt at Kumasi. 

Awudie as a concept of criminal law included sexual intercourse 
with a woman who was already pregnant by another man, as well 
as intercourse with a prepubcscent girl. The concept was apparently 
not so much one of actual homicide as one that cmbrac^ acts of 
extreme repugnance to the Ashanti. Awudie = “the Heinous.” This 
would satisfy Rattray’s puzzlement as to why these last offenses were 
classified with murder. They were in the Ashanti view as repugnant 
as murder and hence lumped with it. 

Careful attention was given to the question of intent in Ashanti 
murder trials. A mens rea had definitely to be established. Otherwise 
a plea of accidental homicide would hold and the slaying would be 
accepted as the action of an evil spirit misdirecting the activity of the 
killer. The court examined all the possible motives it could think ot 
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and if none could be definitely tied to the defendant, he was to be 
acquitted on the criminal count. “Civil” damages were in order, 
however. An ordinary judgment on behalf of the deceased’s mater¬ 
nal kin would run to ^7 of gold dust, a case of rum wherewith 
to drown their sorrows and make funeral libations, a good piece of 
cloth, and a cofBn. These were to be paid over to the lineage of the 
deceased by the killer. In other worc^ a heavy composition settled 
an accidental slaying. 

A Iamb had to be given to the chief to sacrifice for the absolution 
of the community. Furthermore, the defendant had to confess his 
unintentional sin to one of the lesser gods and beg that further mis¬ 
fortune be forestalled. These were heavy burdens but at least they 
were not death. 

The consideration given to intent in the Ashanti law of homidde 
resulted not only in a clear distinction between unintentional and 
malicious killing but it undertook to forestall what it thought to be 
potential killings through identification of certain acts as dedara- 
tions of intent to kill. Intention to commit a homicide was a crimi¬ 
nal act treated as no less heinous than murder by the Ashanti, who 
themselves classified it as awudie. Exposure of intent to kill came 
about not as the result of any super-detective-work or skilled psy¬ 
chological investigation. Performance of one of three simple sym¬ 
bolic acts was enough. To declare in public, “I shall not cat again,” 
\vas one. To cut on an object with the knife held at right angles, 
if done in public, was another! For a man not a priest to let his 
hair grow long was the third. The reasons for this last are clear. 
There was a time when a man contemplating war left his head 
unshorn. The first two may seem capriaous and irrelevant, but it 
is enough that Ashanti men understood their meaning. And, their 
meaning understood, these deeds were perhaps more akin to suicide 
than murder, since a man committed himself to death by saying or 
doing them without the chance to kill. They were not penalized as 
suicide, however. 

As to suicide itself, the Ashanti legal postulate that only the king 
may kill an Ashanti gave to it a bizarre twist. The penalty for sut 
cidc was decapitation, as for any other homidde. More than that, it 
involved contempt of court.” When a suidde occurred, the corpse 
was brought into court, even though the body had to be dis^ 
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terred if the relatives had tried to hide the crime by burying the 
body. The proceedings, as usual, were in charge of the OI{yeame. 

To the chief he said, “This is your slave. No one knows what 
he had done, and today he has hanged himself." 

Then to the corpse, “No man knows a single thing that came 
into your head, but, because you did not bring your case here that 
we might take good cars to hear it, but took a club and struck the 
Al{yeame [sicj—and when you kill us (thus) you regard us as brute 
beasts—therefore you arc guilty." ” Forthwith they chopped off his 
head. 

Then more realistically, since in this situation the already be> 
corpsed criminal was in no position to buy back his head and thus 
enrich the stool, and also to give the sanction a more deterrent effect, 
one of the rare Hnes was added to make the proceedings more prac¬ 
tical. All his private property was conhscated and his heirs dispos¬ 
sessed, an aa which Llewellyn notes as practically medieval Eng¬ 
lish. His standing crops went to the chief, but his right of usufruct 
was resumed by his heirs after the Hrst harvest. The “attainder of 
blood" was not vindictively prolonged. The fruit of his trees was 
henceforth garnered, however, by the chief so long as the trees stood 
and bore. Suicide did not pay, except in one situation. War captains 
who lost a battle were expected to kill themselves. For this there 
was no punishment and they were honored rather than disgraced. 

A few other interesting turns of the law of homicide deserve to 
be noted. In the matter of intent, drunkenness was a valid defense 
for all crimes but homicide and cursing the king. A plea of insan¬ 
ity held for all criminal offenses, and a madman would not be 
executed. He was not turned loose to run wild, however; he was 
chained to a tree and left to die, unless his relatives chose to feed 
him. This, incidentally, is the first mention of "imprisonment" as 
a legal incapacitation among the primitives reviewed in this book. 
Here, the important thing is that the Ashanti had a perfectly mod¬ 
ern notion that a demented person is not responsible for his acts. 
And if they confined him in a brutal manner, it was not as pun¬ 
ishment, but as a social precaution, and their brutality was hardly 
more calloused than that still reported for some of our backward 

** The pre«am|rtioo wai that he had comnutted a tto for which be would have 
been tried and executed. Rattiajr, Aihsnti La» t»i Conwtiaion, p. 500. 
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institutions for the mentally deficient. The Ashanti were trying 
to be reasonable. 

In the reign of King Osai Yao this rule of law was set aside. Osai 
Yao was apparently very much a rationalist in some matters and, 
in the following instance, a bumbling empiricist. He decided to ex¬ 
amine first premises. In a Baconian manner he set up an experiment. 
He ordered his flunkies to place a madman and a drunk in a house. 
It was then put to the torch. As the flames took hold, the madman, 
taking to his heels, screamed that he was being burned. The drunk, 
in oblivious stupor, was cremated. The conclusion was obvious to 
Osai Yao. A drunk does not know what is going on. Ergo, drunken¬ 
ness shall remain as a mitigating plea in defense. Insanity, though 
it may impair, does not completely paralyze perception. Ergo, there 
is no validity to the old plea of insanity as a defense. The pica was 
abolished. 

Such arc the pitfalls of science and logic when the scale of obser¬ 
vation is loo gross. Osai Yao’s approach to the problem was scien¬ 
tific and his logic correct. Lamentably, the experimental technique 
was faulty. 

When a pregnant woman was to be decapitated for murder, an- 
o^cr special problem arose that was handled with a nice sense of 
discrimination by the Ashanti. Within her womb was another 
Ashanti. Whether it was to be a real child or a ghost child, no one 
knew. A newborn Ashanti infant was not consecrated through cere¬ 
monial bestowal of name and presentation to the public until eight 
days after its birth. Should it die before that time, it was casually 
thrown on the refuse heap and not buried, because it was believed 
that it was no more than the husk of a ghost child whose mother 
in the spirit world had pawned it off on a living mother while she 
went off on a junket. On her return she had recalled her little spirit 
baby. It had never really lived. A baby was not truly a member of 
the society of the living until after a week had passed. 

On the other hand, if an Ashanti was to be executed, there was 
the belief that its ghost had to know why it had died. Should a 
mother-to-be be dccapiuted, her child, if it was a real child and 
left within her, would never know the reason. To solve this dilemma 
an enceinte murderess was allowed to live until her child was born. 
Then both she and her tainted infant were killed. 
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The sex offenses that came to be treated as crimes in Ashanti were 
those that were looked upon as particularly repugnant. Of these 
there were five. Others remained "household" matters to be dealt 
with by the "bylaw” of the family^ or within the framework of pri¬ 
vate law if it were an interfamilial affair. 

Incest within either the abusua or ntoro was a capital crime. It 
would seem that under the old system the most the clan could do 
would have been to extrude the incestuous; other people could ostra¬ 
cize and ridicule them. The new death power of the central author¬ 
ity provided a more fearsome means of control that was readily put 
to use. So long as the lineage village was the extent of the commu¬ 
nity, it alone might suffer from the wrath of the lineage ancestors. 
On the other hand, when the whole tribe had become a cemented 
community, an act so distasteful to the ancestors as incest endan¬ 
gered the entire nation and threatened to destroy the universe. 

Should the incestuous not be destroyed, hunters would have 
ceased to kill, children would have ceased to be born, the ancestral 
spirits would have been infuriated, gods would have been angered, 
dans would have ceased to exist, and all would have been basa basa 
(chaos) in the world. So thought the Ashanti. So thought the Old 
Testament Hebrews. So dire a condition the law strove to avoid. 

Again, intent figured. When a couple unknowingly committed 
incest in ignorance of their relationship, they got off with fines and 
atonement assessments for sacrifices to the incensed supernaturals. 
This is also the modern penalty for incest with knowledge since the 
British mitigated the death sentence. In the 1920’s the fine was ^25, 
while the propitiation assessment consisted of a case of gin, a sheep 
to be sacrificed, and twelve yards of calico. 

Many, if not most, primitive peoples hold that menstruation is 
inimical to the supernatural powers of men.*® Menstruating women 
are deemed ritually unclean, even dangerous. Among the Ashanti, 
a man who had intercourse with a menstruating woman scoffed at 
the very foundation of Ashanti faith. The act was oman akyitvadie; 
the penalty, death. 

Rape of a married woman in the bush was also a capital crime 
and not a matter for private prosecution. 

Adultery with any of the wives of a chief, while an offense against 
See R. H. Lowte, Pritt^tn Reiipon (New York, 1914), chap. x. 
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the chief himself, came to be much more importantly an offense 
directly against the royal ancestors. Chiefs* wives were stool wives. 
When a chief died, or even when he was put out by impeachment, 
his wives stayed with the stool and became the consorts of his $uc> 
cessor. The sexual interloper was tampering with women sacred 
unto the ancestors. Penalty: death in a truly hideous form, the 
atopere, dance of death, in which the condemned victim was with 
infinite pains dissected in small bits with such surgical skill that 
he was not killed during two or three days of exquisite torture.*' 

In discussing Trobriand law we raised the question as to whether 
certain offenses were legally private wrongs against the person of 
the chief or criminal offenses against the publicum. The drawing of 
an either/or distinction we hold to be artificial, although it will 
always make a profound difference in any law system whether the 
political leader is seen primarily as a person or as the head of state. 
It is the patrimonium versus the rights by tax question of our own 
medieval times. The essential difference is between person and office. 

In Ashanti an offense against the chief as a person would merely 
mean a household suit with conciliation as its aim. Against the 
chief as the stool>holder, it would mean sin and death. “This fact 
of the social identification- between the chief and the ancestors is 
still fi95o] one of the difficulties of Ashanti law. It is very diffi¬ 
cult to distinguish between offenses committed against the chief 
personally, and offenses against the stool or the ancestors. The 
Ashanti themselves appear to make no such distinction, for as long 
as a chief remains on the stool he is a sacred person in a special 
relationship with the ancestors.*' A dangerous threat to personal 
liberty and the seeds of the tyranny that flowered in so many of the 
autocracies of early civilizations are implicit in the identification of 
the chiefs individual self with that of the official-on-earth who 
embodied the whole society’s relation to itself, its ancestors, its gods. 
A problem that has plagued generations of men emerged here as 
elsewhere with the rise of centralized government and the “divinity" 
of the ruler. 

So it was that all assaults on the chief or his court retinue became 
capital crimes in Ashanti. So also treason. So also insults to the 
chief, as in the Trobriands. 

R. S. Ratcray, Relipon and Art in Athanti (Oxfofd, 1937). 

** Buiia, p. 73. 
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For ordinary men, insults were private delicts. The same insults 
to a chief were reflections on the character of the royal ancestors. 
To say, “wo’ni” (your mothcrl), “wo’se” (your father!), “wo nana” 
(your grandparent!), carried a freight of implications that was 
enough. 

According to Dr. Manet Fowler, among Negro boys in Louisiana 
twenty-five years ago the taunt, “Your mother!” was enough to start 
a good fight.** Louisiana is the one place in the United States to 
which we know the Ashanti were brought as slaves. 

More explicit insults were: “The origin of your mother’s genitals” 
—namely, the progenitors of your abusua; “The origin of your fa¬ 
ther’s genitals”—namely, the progenitors of your ntoro; ‘‘May your 
ancestral spirits chew their own heads"; “May your ancestral spirits 
take their own bones [and eat them].” 

There was no nose-thumbing or thumb-biting in Ashanti, but all 
of the above insults could be implied by holding the thumbs upward 
with the fists pressed close together. It was illegal, obviously, to do so. 

Further, for any woman to call a man a fool was also a capital 
crime. Neither Rattray, nor Busia, nor any of the other Ashanti 
reporters (so far as I have discovered) indicate the rationale of this 
extreme piece of masculine egotism. There is the possibility that the 
Ashanti word translated as “fool” really means “unfit for being and 
for office.” ** The context of the insult could also imply incompetence 
on the part of a man’s ancestors that they should beget such a one. 
Competence on the part of males does seem to be more important 
to the Ashanti than does the competence of the female. At any rate, 
more semantic and institutional detail are certainly necessary if this 
phase of the culture is to be understood. 

Once on the stool, a chief had no personal property. Whatever he 
brought to the stool was “nationalized” and remained stool property 
forever. Hence any theft of a chiefs property was a stool theft- 
theft from the ancestors: a capital crime. In the invention of this 
idea the Ashanti brought forth a really great intellectual achieve¬ 
ment. How better could a society fuse the person in the office than 
to absorb his property wholly into the holdings of the office itself? 
Medieval European government lacked the idea. But neither line of 
government found it easy to control the revenue aspects of “justice.” 

** Oral commuaicatioa. 

** Suggested bj' fC. N. Uewellya. Penoaal eommuakatioa. 
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Cursing the Ashantihene, which was done through the invoca* 
tion of some spiritual power to cause the death of the king, was the 
crime most horrible of all. The Ashanti could not even speak of it 
by name; they had to resort to an inverted euphemism: “blessing 
the king." Here too, intent before the fact was treated as commission 
of the ultimate crime itself, for when a king died, his son ritually 
cleared the path to the royal mausoleum, and for a man to induce 
a small prince to clear the path while his father yet lived was 
a capital crime revealing a clear expression of intent to curse the 
king. 

RevengC'Suicide could be achieved by cursing the king and put' 
ting the blame on someone who drove you to the act. In a quarrel 
between two men one of them could reach the point when he felt 
the stand of the other went beyond all reason. Or, it could be that 
his own situation was untenable, and being unable to get out of it, 
he destroyed himself but also had the satisfaction of making a scapC' 
goat out of his adversary by saying, “I call upon such and such a 
god to kill the King, and I do so on your head, and after 1 am killed 
may you pay too pcrcpian to buy the Bongo’s skin with which 
I shall be strangled" ** 

Curses were indeed taken seriously by the Ashanti, so much so 
that to push a man to the point where he cursed the king was almost 
as serious a crime as the curse itself. The penalty was not death, 
however, but a fine of jfSoo in gold dust—enough to force most 
men to enter into debt slavery. Like the threat of suicide among 
the Trobriand Islanders and the Cheyennes, it should have served 
to check extreme and outrageous demands in the enforcement of 
what might have been legal rights by reason of the social injury 
suffered by the person who was blamed for pushing the suicide to 
his extreme act 

As a further evidence of the heinousness of cursing the king, an 
incidental precaution taken in the royal courts when a man was con' 
demned to death was for an executioner to thrust a stiletto through 
his cheeks and tongue so that he could not cry out a curse on the 
king before they got around to executing him. 

Sorcery was classified as a special crime. It was murder, but a 

** A packet of gold dust equal to / 8 value. 

** Rattrajr, A/Ami Imu end Conttitution, p. 31a. 
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tainted murder utterly tabued by the ancestors. Condemned sorcerers 
were never decapitated; a witch’s blood must not be shed. So they 
were strangled (like a curser of the king), dubbed to death, doused 
with oil and burned, drowned, or driven out to die of starvation. 
Witches were truly feared and hated. The social reprisal was an ex¬ 
pression of sadism born of extreme anxiety. 

As if these deadly crimes were not enough, every capital city had 
a list of local tabus the violation of which were oman akyiwadie and 
punished by death or buying back the head. The explicit origin of 
most of these tabus is unknown (at least as far as the reports go) and 
on the surface without reason. All of them, however, somewhere 
along the line, for some reason or another, became established as 
hateful to the ancestors. The functional theory of anthropology re¬ 
minds us that they are not likely to be as capricious as they look on 
the surface, and they ought not to be condemned by the reader as 
wholly silly. On the other hand, the known tendency of culture 
to develop certain aspects beyond reason, and then to perpetuate 
them, reminds us that some tabus may indeed be quite without con¬ 
tinuing reason so far as their specific content goes. 

Here, in any event, is Rattray's list of local tabus for the district 
capital of Mampon. 

1. A dog must not be allowed to run through the town. 

2. A headrest must never be made of cloth. 

3. A chicken must not be carried on top of any load. 

4. Fish must never be cut up, if they are to be sold in the market. 

5. Whistling is forbidden in the town because it is hateful to 
certain spirits. 

6. A priest must never marry a priestess. 

7. There shall be no farm work on Thursday. (This is actually 
a national and not a local tabu, for Thursday is sacred to the 
Earth throughout all Ashanti.) 

8. An egg must not intentionally be broken upon the ground. 

9. Nor a pot. 

10. Nor may palm oil be spilt intentionally upon the ground. 
(The breaking of 8,9 and 10 are local methods of invoking a 
curse on the chief of the district.) 

It. Water must not be poured into palm oil. 

12. A load must not be carried on the shoulders while in town. 
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13. A load carried on the head must not be raised up from the 
head while passing through the town. (This would have im¬ 
plied that the person considered the Mampon chief and 
elders as light and worthless—a nasty reflection on the judg¬ 
ment of their ancestors.) 

No menstruating woman may speak to a priest or palace at¬ 
tendant. 

If we shake down these particularistic rules of Rattray’s and put 
some system in their arrangement, we get the following: 

I. Acts which imply disrespect for the elders of the town are 
crimes because they reflect upon the judgment of the town 
ancestors. 

I. Criminal acts falling within this category are 2, 3,12, and 
13 (above). 

II. Acts which are repugnant to the sensitivities of certain spirits 
are forbidden. 

I. Criminal acts falling within this category are i (?), 
^ (?), and 5 (above). 

III. No curse may be invoked on the chief of the district. 

I. In this locale the following acts, when performed, sig¬ 
nify such invocation, and are forbidden as crimes, 
a. 8, 9, and 10 (above). 

IV. Because of their special responsibilities priests and palace at¬ 
tendants may not be defiled. 

I. For a menstruating woman to speak to a priest is such 
defilement 

Finally, a brief note on special penalties: Impertinence was not 
serious enough as an offense to be considered a capital crime but 
neither was it to be countenanced. Conceited, disrespectful, swag¬ 
gering, and overbearing men when brought before a chief for some 
minor misconduct would be cut back to size by slicing off the nose. 
If the man had not been too unbearable, the punishment would 
be lightened by notching his right ear—or cutting it off. Those who 
were charged with slander, if the slander had l^eo against a chief 
or had been brought into a chiefs court by means of an oath, when 
found guilty, had their lips cut off. And young boys found guilty 
of sexual insults, when the case had not been settl^ in hou^old 
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negotiations but had come into a chief’s court on an oath, were 
castrated and kept as eunuchs among the palace attendants. Death 
or buying back the head were not the sole criminal penalties, after 
all. 

The criminal offenses listed thus far had some antiquity among 
the Ashanti. They represent the culture in its more static aspects 
and they work to support conservatism. But Ashanti society was 
a society going through rapid expansion and consolidation. Ances¬ 
tors as moral guardians are apt to have a stultifying effect. What 
went in their time is what tbey approve of today. The Ashanti 
called upon this dodge whenever it suited their purpose. But the 
Ashanti chiefs were too much bent upon expansion to let ancestorism 
hold them back. On the contrary, they used it to give sanction to new 
legislation by attaching a Great Oath to each new edict from the 
chief. 

To speak the Great Oath is no more than to refer to the place 
and the day of the death (Koromante and Saturday) of Osai Tutu. 
The original event was one of sorrow and disaster, for it brought 
an end to the career of the greatest of the Ashanti. The ancestors 
grieved over it. Merely to mention the event wounded their memo¬ 
ries and could even lead again to the death of the Ashantihene in 
battle. So, for a chief to attach the Great Oath to a new edict fixed 
the ancestors* attention on it and implied also that they approved 
the new act. Violations of laws with such “conditional curses” at¬ 
tached were hateful to the ancestors and it behooved the chiefs and 
elders to punish such defections as crimes. More exactly, it gave 
them a good excuse to deal roughly with obstructionists. The ma¬ 
chinery worked nicely to smooth the path of social change. 

By use of the same device the Ashanti arrived at the point where 
the criminal law could be made to supersede private law at every 
point. It reached the stage at which it flowered so luxuriantly as to 
all but choke out the gentle, conciliatory existence of the old house¬ 
hold law. 

It was enough for a disputant, no matter how trivial the original 
issue, to swear the forbidden oath of a chief or the King of Ashanti 
The case was then immediately transferred to a royal court for 
criminal trial, with jurisdiction going to the court of the chief 
whose oath had been used. Unless it was a Kumasi case to begin 
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with, the court of first instance was a trial court, and the Kumasi 
court the sentencing one, for only the King of Ashanti at Kumasi 
could “wield the knife.” In any event, an appeal from the verdict 
of the trial court could always be obtained by swearing the King’s 
oath against the local O^eame. This device immediately raised 
the trouble case to the level of a crime against the king. On rehear¬ 
ing, if the verdict was reversed, the appellant paid a fee {atitodie) to 
the king. If not, he died. Since there is considerable evidence of 
venal urges on the part of Ashanti kings, appeal by oath would 
seem to be a good bet. The royal treasury profited by a reversal as 
it might not necessarily do on a sustaining of the lower court verdict. 

Failure to settle a private dispute through household negotiations 
could lead to an ill-tempered bickering ^at produced some oath¬ 
naming. Then the private dispute became a crime. The normal path 
of such an untoward event runs as follows.*' 

Two men quarreled. They became angry with each other and 
began to say sharp things. One then slapped the other. (The assault 
was still nothing more than a somewhat aggravated household 
offense.) 

He who got slapped then said, “Why did you strike me?” 

To this he got the reply, “You abused me.” 

The slapper then said in effect, “By the great forbidden name (ac¬ 
tually, he pronounced the tabued words of some oath), I did not.” 

He who got slapped then countered, “By the great forbidden name 
(the same one), you did.” 

All this had to take place in the hearing of a third person, or it 
went for naught. In such situations any citizen who happened to 
be around was under a royal duty to make an arrest. Not to do so 
was an offense, but we are not told to what penalty it was subject. 
He had to get a “log” and chain both men to it. The arrester then 
took both men along with their log to the chiefs palace. When the 
chief was ready to hear the charge, they were brought before him. 
The Okyeame, or Speaker, open^ the preliminary hearing by call¬ 
ing on the arrester to state the charge. A proper chief rarely talked 
in public. The arrester then merely reported that he had heard 
them both use the forbidden oath. Who used it first? He became 

No actual case records are presented in the literature, but Rattray does give 
at a model description oi the ideobgy. A/kanti Lav and Conmtutian. pp. 379 ff. 
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the First Defendant. The other became the Second Defendant.** 
A day was then set for the trial, and the hearing adjourned. Mean¬ 
while, both prisoners were kept in chains and looked after by the 
arrester, who received a small fee, called nsano, paid by his prisoners. 

On the day of the trial, the chief and elders assembled with other 
members of the royal entourage. The prisoners were led forward; 
then their custodian recited the cause of their arrest. Forthwith the 
Okyeame addressed the First Defendant, “State your case!” 

This worthy then told his story. He asserted his claim as to the 
facts of the original dispute. He orated to the best of his ability with¬ 
out interruption by the court and until he had had his full say. Then 
he had to dose with the set formula, "If the statement which I have 
spoken is not the truth, and if 1 have made up anything, then I 
stand to bear the penalty, for I have spoken the great forbidden 
name.” He had thus placed his life in the hands of the court. 

Then the Second Defendant was made m come forward. He, too, 
was ordered to state his case. This he did, in his own words, gen¬ 
erally winding up by stating that the declaration of his adversary 
was a tissue of lies. Then he, too, recited again the formula of 
conditional self-curse. 

What was the court to do now when confronted with diametri¬ 
cally opposed sworn allegations of fact? 

First, the court record had to be corroborated. This was the job 
of the all-important Ol^yeame. Remember, the proceedings were 
those of a still-primitive people who had no manner nor means of 
writing but who had raised a formal judicial structure on which 
much hinged. The 0 \yeame therefore took his turn. Word for word 
and from memory alone he repeated the declaration of the First 
Defendant, ending with the challenge, “Were these the words from 
your mouth, or do I lie ?” If an amendment was desired, the First 
Defendant offered it, but this was allegedly not usual. Then the 
statement was affirmed. The same process was next repeated with 
the statement of the Second Defen^nt. 

The issue was now joined and one or the other of the litigants 
was presumed to be a liar. Although the facts of the original dis- 

** Ritirajr calU them (be tod the ’’defendant.” In reality, there wu 

no plaintiff in the ordinary tense of the word. Both men were on trial for perjury 
00 the oath, and both were defendants. The state was the true plaintiff. 
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putc would remain critical, for guilt and inoocena would be deter> 
mined on these same facts, the offense under scrutiny by the court 
was one of perjury on a great oath. This was the deadly sin and 
the capital crime. 

How to get at the fact? The ciders cross-examined either or both 
litigants freely and informally. The chief usually restrained himself, 
as high magistrate he was to listen to the evidence, according to Rat¬ 
tray, but not probe it himself. Then “anyone else” could join the 
questioning. The trials were open to the public and the inference 
in Rattray’s description is that “anyone” means “anyone.” On this, 
however, it is reasonable to raise the presumption of doubt, since 
all groups of Ashanti are represented through spokesmen. It is 
hardly likely that young men would speak up when their lineage 
headmen would be there to talk for them. Women would most 
certainly not. But were there quasi-professional advocates who 
might be induced by the kin of a man to represent the interests of 
their relative at a trial? We would certainly think so, but we can¬ 
not tell. Nor do we know if these cross-examiners slipped in testi¬ 
mony of their own. That they make no positive assertions them¬ 
selves is fairly implicit in Rattray’s account. Nevertheless, as any 
good lawyer knows, loaded or leading questions can do the job as 
well. Rattray used the descriptive rather than the case method, so 
we have no actual account of cases in process, and there are no 
data that can give us insight into the nuances of Ashanti advocacy. 
We learn something about judges, but little about lawyers. And 
their ways are as, and sometimes more, important a part of the law 
process as are those of the judges. 

Sooner or later in the cross-examination one of the prisoners would 
declare, “I have a witness,” and he gave his name. The Ol^yeame 
asked the other if he agreed to having this witness called. If he did 
not, objection had to rest on “very special reasons.” (Query: what 
were “very special reasons”?) 

Now the elders asked the chief for a messenger to get the witness. 
He was sworn in with a conditional curse set by the Of^eame: 
“Swear by the god,- , that you will not carry on any conver¬ 

sation at the place to where you are going.” 

The court messenger replied thus, *1 swear by the god,- , 

that he kill me, if I talk about what I have heard.” Then he had 
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also to speak the great forbidden word that he would not discuss 
the case where he was going, for he would then violate the name, 
and he would die. 

When the messenger had gone, the 0 \yeame addressed the chief, 
saying, “Grandsire, we are going to set the main support." 

The chief replied, “You may set it,” because only a chief who 
talked too much would set it himself. 

Now the O^eame addressed the two prisoners. Summarizing the 
First Defendant’s case in great detail, he warned them, “If that wit¬ 
ness comes and says this, and this, and this (the First Defendant’s 
allegations) then you (the First Defendant) will be right; but if he 
comes and says that he has not heard, in that case you are guilty." 

Everything now turned on the testimony of one witness. Since 
it was obvious that the witness must not have been present at the 
testimony, one of the parties must have arranged ahead of time for 
someone to agree to serve as his witness and so to stay away from 
the court 

When the witness finally arrived (and he may have stayed away 
in another town so that the court had had to adjourn in the mean¬ 
time), he was solemnly sworn in. The Ot^yeamc called upon him to 
swear upon such and such gods to speak the truth. He did so. Then 
the Okyeame himself called on these same gods to kill the witness 
if he erred. Finally, he ordered the witness to speak the great for¬ 
bidden name that he would not lie. Three times reinforced, the 
court sat back to hear the testimony. 

The witness then related the facts of the original case as he knew 
them. 

The elders then decided among themselves whose case the witness’ 
assertion supported. On the basis of this judgment the Oi^yeame 
addressed the one against whom the judgment had gone. “You have 
heard what your witness has said," he intoned. "Had you not come 
here that we might take good cars to hear, then it would have been 
as if you had lifted some stick and clubbed the OI{yeame. killing 
him, as if he were some brute beast; you are guilty." 

All present cried, “E, e, e, c, cl" 

Heralds came forward to sprinkle white clay on the back of the 
acquitted who then paid aseda to the chief as certificadon of his 
acquittal, and he was freed. 
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The guilty party was sentenced by the king or allowed to buy his 
head. 

The role o£ the single witness in this account might well seem 
almost incredible. All we can do is to remind ourselves of the force 
of the religious premises underlying the Ashanti system. As long as 
the dogma of the active powers of gods and ancestors was univer¬ 
sally held without tongue in the cheek, the system could work rea¬ 
sonably well. Rattray was convinced of its efficacy for the most part 
when he wrote, “The idea of a witness being friendly or hostile to 
one or other of the litigants seemed unthinkable. The sanctity 
and nature of the oaths taken and the deadly sanctions behind them 
seemed to the Ashanti mind to rule out most of the possibility of 
bias or lying.”** So strong was this belief that kinship to a litigant 
did not rule out a person as a witness. The criminal law, ideologi¬ 
cally at least, rose above kinship. 

Witnesses were believed sometimes to give false testimony, none¬ 
theless. Any witness who died shortly after a trial was suspect. In 
1946, an Aktvamuhene (village ambassador to the royal court) be¬ 
came ill forty days after testifying as witness in a homicide case. In 
the twenty-eighth day of his illness he confessed perjury. Subse¬ 
quently he died.** If a witness died without confessing, an oracle 
would be consulted (by whom?), and if the obosom, or god, speak¬ 
ing through its priest, declared that the man lied under oath, his 
body was thrown into the bush, for burial was denied him. His per¬ 
sonal property was confiscated and divided between the chief and 
the temples of the gods whose names had been used in perjury. 
If the condemned man was still alive, the original judgment was re¬ 
versed. Had he bought his head, be got his money back. If he was 
already dead, it was just too bad. But whether the one who had 
gone free was executed or made to buy his head is not stated. 

If the clan or lineage of the defunct witness wanted to go to the 
expense, it could buy his body from the chief for burial. As there 
was always a strong obligation on the kindred to see that their mem¬ 
bers were buried in the soil of the ancestral grove, they might do 
so by paying all the expenses of the trial and by assuming the debts 
of the man wrongly sentenced. It was not a light burden. 

** Rattrajr, Aihanti Law mi Cotuitmaon, p. 384. 

Busxa, p. 24. 
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There was a possible out for the witness who fell ill, if he acted 
quickly enough. If he went to his god, and the priest told him his 
evidence was false, he might survive by refunding all the expenses 
as above noted and by sacrificing a sheep to the god. 

What happened if the witness’ account failed to corroborate the 
testimony of cither party, or if his statement partly supported and 
partly refuted the testimony of both parties, we have no idea. Rat* 
tray’s account, while it tells us much about the law as it is supposed 
to work, is silent on many of the salient points on which we would 
like to be informed. 

With all this, the Ashanti trial procedure could not have been too 
strong in its techniques of objectively determining the facts in evi¬ 
dence. Much could have hinged on the behavior of the O^yeame. 
He supposedly gave verbatim records of the claims of the two par¬ 
ties. Persons who have had experience with the “tape recording” 
memory of illiterates from other cultures, especially of those who are 
specialists at the job, will not be surprised at this evidence of literal 
exactness. When exact memory is culturally important, as it is where 
there is no writing, it can be cultivated to a high degree. What is 
surprising is the absence of any comment by Rattray—who knew his 
laW'StuH—on whether the Ol^yeame used or did not use tone and 
emphasis to slant the meaning of the words. Connotation has a lot 
of Utitude in the sounding of the very same words. 

There is also the possibility that a timid defendant might say 
“Yes” when the Okyeatne challenged, “Are these the words from 
my mouth? Or do I lie.?” Is a peasant before a great lord likely 
to say, “You lie!”? Maybe they do in Ashanti, but in the absence of 
contrary proof we would suspect it. 

The problem of evidence in Ashanti disputes, as in so many ad¬ 
vanced primitive law systems in which process was rather well de¬ 
veloped, could also be met with recourse to ordeal in criminal cases 
other than oath perjuries. It was used primarily in witchcraft and 
adultery cases in which there were no witnesses. Ordeal was never 
imposed upon the defendant by the court but could always be re¬ 
quested by the accused. One form was to try to pass a needle 
through his tongue three times. If the needle failed, he was guilty. 
The other was ordeal by poison. On the request of the defendant, 
the man who had accused him was required to btiy a Urge quantity 
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of poisonous odom bark. This was steeped to form a brew, and after 
certain ritual preliminaries the man drank “potful after potful” of 
the vile stuff while his relatives anxiously exhorted him. The brew 
either nauseated him or began to take e^ect. Naturally, if he vom¬ 
ited, he would not die, and he was judged innocent. If, on the con¬ 
trary, he showed signs of dying, the executioners rushed forward 
and chopped off his head. After all, a man must not be permitted to 
commit suicide. 

In looking back over the Ashanti legal system it will be seen that 
for all its apparent complexity it was still basically simple. The mon¬ 
archy had arisen not to suppress feud but primarily to gain power 
over enemies and to suppress intranational wars between the A^^anti 
tribes—which was the Ashanti equivalent of feud. Once the mon¬ 
archy was established the people placed more and more of the dis¬ 
pute-settling process in the hands of the power-wielding third party 
—the royal state. 

The total culture of the Ashanti, although still primitive, was elab¬ 
orate enough so that it utilized more postulates than any of those 
previously analyzed in this book. They were as follows: 

Postulate /. The gods and ancestral spirits control and direct the op¬ 
eration of all the forces of the universe. 

Corollary i. Man is subordinate to the wills of the gods and spirit 
beings; especially the spirits of ancestors. 

Corollary i'. The well-being of society depends upon the mainte¬ 
nance of good relations with the ancestors. 

Corollary i". The ancestors will severely punish any contravention 
of their will. 

Corollary 2. The works of men are destined to be no more than the 
working out by human endeavor of forces of the universe that 
come within the ken of man. 

Corollary 2'. The agents of government are under obligation to see 
that their regulations and all conduct among the Ashanti are in 
accord with “The Laws of Nature and the ancestors.” 

Postulate IL All men must be allowed to participate, directly or in¬ 
directly, in the formulation of laws. 

Postulate III. All major contraventions of the will of the ancestors 
or the gods are sins. 
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Postulate IV. The ancestors will punish the group as a whole, if the 
group does not punish a sinner and atone for his misdeed. 

Corollary i. All sins are crimes. 

Postulate V. The ancestors will “try" a man in the spirit world, if 
he takes advantage of a miscarriage of justice here. 

Postulate VI. Past misfortunes are repugnant to the ancestral spirits. 

Corollary i. To mention such misfortunes (oath) causes the ances¬ 
tors to take unfavorable notice of any situation to which an oath 
is attached. 

Postulate Vll. Men are endowed with conscious will, except when 
drunk or misdirected by an evil spirit in certain limited situa¬ 
tions. 

Corollary i. A man is morally, legally, and individually responsible 
for his acts. 

Postulate VIII. Blood is physical in nature and is inherited through 
the mother, thereby creating a physical bond of continuity in 
matrilineal descent. 

Corollary i. The primary loyalty of a person is to his maternal lin¬ 
eage. 

Corollary ^. Social status, including chiefship, relations to property, 
residence, and burial, is primarily determined by membership 
in the maternal lineage and clan. 

Postulate IX. Semen (the spirit) is inherited through the father. 

Postulate X. Basic property belongs to the ancestors. 

Corollary i. Basic property is only administered in trust by its tem¬ 
porary possessors. 

Postulate XI. A headman or chief is the carnal viceroy of the ances¬ 
tors of the kinship group he governs, and a stool is symbolic of 
the collectivity of the ancestors. 

Corollary i. While in the official position of leadership, he is sacred. 

Postulate XII. Men arc bound to their chiefs by personal fealty as 
well as by kinship. 

Postulate XIII. A man, except as he dies in battle or of natural 
causes, must know why he dies. 

Corollary i. Killing within the tribe must be done only by due proc¬ 
ess controlled by the king, for all other killing is bated by the 
tribe. 

Postulate XIV. Cursing with a Forbidden Oath is killing. 





254 


THE LAW OF PRIMITIVE MAN 


Postulate XV. Incest destroys the universe. 

Postulate XVI. Menstruation is spiritually unclean. 

Postulate XVII. The sex rights of a husband in his wife are ex¬ 
clusive. 

Through the application of these postulates as to the nature and 
quality of things the Ashanti worked out their functioning legal 
system and brought it to its great flowering. 
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Religion, Magic, and Law 


Since the time of Sir Henry Maine it has been popular w hold 
that law has its origin in religion. Obviously enough, very little of 
the complex commercial and property law of contemporary indus¬ 
trial society can be tied to religious precepts, but in dealing with the 
history of law, it is another matter. In the latest edition of the 
Encyclopaedia Britannica Marrctt perpetuates the old theme in clos¬ 
ing his article on primitive law with this sentence, In short, what 
early law prescribes and enforces is essentially a ritual—a system 
of observances, positive and negative, which in intention assimilates 
the human to the divine order.” ‘ As a generalization this is hardly 
correa. Primitive law is not usually ritualistic. The rituals of ordeal, 
conditional curse, and procedural formalism make up but a sm«l 
part of the law of primitive peoples in general. Formalism and ri^ 
ualism in law arc by-products of legal specialism in the archaic and 
early modem legal systems. Such specialism docs not exist among 

primitives. ^ . /i c 

The real problem is not, however, the question of the influence ot 

ritualism on law. Rather: arc religious precepts and beliefs the root 
of the norms of law? If they arc not the root, what inHucncc does 
supcrnaturalism-both rdigion and magic-exercise on the grow^ 
and the functioning of law? Because the facts force an answer to the 
first question that is largely negative, most of our inquiry will be 
a delving into the facts bearing on the second. 

A word on Sir Henry Maine and the theory of the religious ongin 
of law wll not be amiss at the outset. Maine on religion has been 
misinterpreted by his ovcrzealous followers and by a severe modern 

X R, R. Marrctt, "Uw (Pfiiniti*c),“ b EivyclopteiU Britannia, 14* «d- 
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critic, A. S. Diamond, whose book. Primitive Law, is in large 
measure an attack on Maine in particular and the religious theory 
in general.* Diamond analyzes the several ancient codes (the Baby* 
Ionian Code of Hammurabi, the Sumerian and Assyrian frag¬ 
ments, the Hittite, Hebrew (Pcntateuchal), and Gortyn codes, the 
Twelve Tables and the Hindu Code of Manu) with great skill to 
demonstrate that except where amended with later priesdy riders 
these 6rst written formulations of archaic law are largely free of 
religious coloring. Thereby he believes he has cut the ground from 
under Maine—and this he makes the main theme of his book. 

But Maine did not argue for a religious theory of law in general, 
and I thoroughly agree with RedHdd’s opinion that “he did not 
make the mistake of seeing religion as the source of law.'*' What 
Maine emphasized was the intertwining of law and religion in prim¬ 
itive societies. The very quotes cited by Diamond (and re-cited by 
William Seagle, who bases his discussion of the issue almost wholly 
on Diamond) to fasten the religious theory on Maine express no 
more than the idea of interdependence.* Maine’s own words were, 
“Quite enough too remains of these collections [the codes], both in 
the East and in the West, to show that they mingled up religious 
civil, and merely moral ordinances, without any regard to differ¬ 
ences in their essential character; and this is consistent with all we 
know of early thought from other sources, the severance of law 
from morality, and of religion from law, belonging very distinctly 
to the later stages of mental progress." And, “There is no system 
of recorded law, literally from China to Peru, which when it first 
emerges into notice, is not seen to be entangled with religious rit¬ 
ual and observance.” * 

Maine's cardinal error was in his idea as to the nature of primi¬ 
tive society. He thought it patriarchal, which it was not. And he 
thought the patriarch ruled as a despot unguided by any stable 
principles.* The commands of the patriarch came originally out of 

3 A. S. Dbrnood, Primitive Law (London, T955). 

* Robert Redfield, “Maine's Ancient Law in the Ughi of Primitive Societies,” 
The Weaem Politied Quarterly, 3:58s (1950). 

* Seagle, “Law and Religion," Chap. X in The Quest For Law, 

* H. Maine, Ancient Law, 3rd American cd. (New York, 1879), p. 15; Ditter- 
tatiom on Early Law and Custom (London, 1883), p. 5. 

* Maine, Ancient Law, pp. 1x8 S. "Law is the parent's word." “These early legal 
conceptwns . . . still partake of the mystery and spontaneity which must have 
seeing to characterize a despodc father's conunands." 
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nothing but his willful caprice. Maine’s basic assumption was the 
direct opposite of the fundamental principle of regularity in norms 
that has emerged from the investigations of modern social science. 
So, when Maine theorized on the nature of law in societies that 
have gone beyond family atomism into kingship, he saw the early 
king giving “separate, isolated judgments,” not “connected by any 
thread of principle.’”^ The source of these judgments was said to 
be divine inspiration. The king had a trouble case; the gods gave 
him the answers. They simply came out of the blue. Such judg¬ 
ments in Homeric Greece were themistes, emartating as they did 
from Themis, the assessor of Zeus. Maine nowhere said the judg¬ 
ments were religious in content; they were by his assertion no more 
than god-inspired. They eventually provided the regularity of be¬ 
havior by means of which custom was established. This is all there 
is to Maine’s “religious theory of the origin of law.” In his detailed 
analysis of the subsequent growth of the law in Rome and Greece 
he virtually ignored the idea, for he obviously found it of little use. 

A much more useful key to the analysis of the relation of law to 
supernaturalism was ollered by Maine in the closing sections of his 
great work. This is found in his characterization of the quality of 
primitive criminal law as compared to primitive private law. 

“Torts then [as against crimes] are copiously enlarged upon in 
primitive jurisprudence: It must be added that Sins are known to 
it also . . . non-Christian bodies of archaic law entail penal con¬ 
sequences on certain classes of acts and on certain classes of omis¬ 
sions, as being violations of divine jurisprudence and commands 
. . . There were therefore in the Athenian and in the Roman states 
laws punishing sins. There were also laws punishing torts. The con¬ 
ception of offense against God produced the first class of ordinances; 
the conception of offense against one’s neighbour produced the sec¬ 
ond ...” * Certain sins were punished as crimes. Maine does, there¬ 
fore, hold that much criminal law originated in religion. This docs 
take place in primitive society, and I believe a review of the evidence 
will show that primitive criminal law coincides with certain notions 
of sin with remarkable frequency, albeit not exclusively. Private law, 
which predominates among primitives, rarely if ever undertakes 
to add its sanctions to tabu. 

* IM., p. 4 . 

• ibid., pp. 359-^^' 
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A tabu is a social injunction that is sanctioned by supernatural 
action. It is not just anything forbidden. If it were, all laws would 
be tabus, as well as all viokiions of all norms. Better that usage 
confine the meaning of the term to its original Polynesian sense, 
which is that held here. A sin is the act of violating a tabu. Its pun¬ 
ishment comes from the supernatural. 

It is when the members of a society believe that the wnsequcnccs 
of a sinful act may spread to the entire group, not confining its bale¬ 
ful effect to the sinner alone, that sins frequently become crimes, too. 
The sinner is punished by direct legal action through sanctions in 
the hands of men in addition to sanctions evoked by the supernatu¬ 
ral. Then sin is crime as well. It may also be that men regard them¬ 
selves as helpers of the supernaturals, their mundane agents. Then, 
as does the Ashanti chieftain, they lighten the burden of the super¬ 
natural and ingratiate themselves with it by punishing sinners 
instanter. 

The supernatural also enters into the law-ways as the supporter 
of legal process not, it should be noted, as the source of substantive 
rules but as an instrument of judgment and execution when men’s 
fallible means of determination of evidence are unequal to the task 
of establishing the facts. Recourse is had to conditional curse, divina¬ 
tion and ordeal. The spirits know the truth. They are omniscient, 
or nearly so; and if properly appealed to, they will judge the case. 
They may also punish directly, or it may be that this job is left in 
the hands of human agencies. On the other hand, a man or a pub¬ 
lic official may judge a man to be a wrongdoer and so utilize magic 
to harm or kill him. This may or may not be a 1^1 privilege-right, 
depending on the culture and the details of the situation. Misuse of 
supernatural powers—sorcery—frequently enters into the law as a 
tort against the victim and his kinsmen or as a criminal offense 
against the society. 

Now to the facts. 

Every single primitive society without exception postulates the 
existence of spirit beings and supernatural powers. Each of them 
attributes emotional intelligence to the spirit beings and holds to 
the belief that they respond with favor or disfavor to specific acts 
of men. They hold that in some or most of the important aspects of 
life mao is subordinate to the wills of the spirit beings and that life 
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must be made to harmonize with their diaates. Such presumptions 
are universal. Their influence is universally felt in the legal realm 
with the result that the elemental postulations of the supernatural 
also appear as jural postulates in ail the type systems analysed in 
the earlier chapters. In Eskimo, Trobriand, Cheyenne, Kiowa, and 
Ashanti society their effect is direct and powerful. In Comanche, 
which is a highly secularistic society, they are weak. 

Formal social control among the Eskimos has been shown to be 
much more religious than legal in nature. The many tabus are di¬ 
rectly sanctioned by illness and bad luck. The shaman points them 
up and serves as the intermediary in relief of their ill effects. But- 
persistent refusal to follow the orders of the shaman in observance 
of the tabus leads to legal expulsion. Chronic sacrilege is a criminal 
offense, for the little Eskimo community must free itself of the 
dangerous effects of the supernaturally irresponsible acts of the 
chronically erring individual. In this, punishment is merely ind- 
dental. The aim is to free the band from the effects of guilt by asso¬ 
ciation. Excessive sin is a crime; ordinary sin is only sin. Excessive 
sorcery is also a crime, as has been shown, not because too much 
sorcery is offensive to the spirits but because sorcery is a form of 
homidde and recidivist killing is not to be borne by the community. 

Religious controls function in place of law for the most part in 
the Eskimo system, but law comes to the support of religion as a 
last resort when religious sanctions have failed to work and tabus 
are persistently ignored. 

The issues of wife-stealing and man-to-man-killings that make up 
the bulk of Eskimo private law are wholly secular. The norms do 
not derive from religious injunction nor do they impinge on the 
supernatural field in any way. 

Religion and the use of magic loom large in the lives of the Ifugao, 
it will be remembered from our previous description. Relations with 
the ancestors are of much concern to them. But tabu violations are 
entirely individual and family affairs to be expiated by extensive sac¬ 
rifices and offerings to the spirits concerned. Because a)mmunity 
consciousness is so poorly developed, there is no communal anxiety 
over a possible collective injury due to the sinful acts of mere indi¬ 
viduals. No religious norms become crimes. 

Nor is there much of supcrnaturalisra in the extensive Ifugao 




262 


THE LAW OF PRIMITIVE MAN 


private law, except indirectly. Rice fields have their magical po¬ 
tency, and failure to transfer the magical effect along with the soil 
when fields are bought and sold is a form of breach of contract. 
Sorcery is a tort punishable by the spearing of the sorcerer without 
too much likelihood of retaliation. It is only in the realm of evi¬ 
dence that supernaturalism assumes an important role among the 
Ifugao. And since this is a procedural rather than a substantive mat¬ 
ter, it can hardly be said that Ifugao law has its roots In religion. 
Ordeal by red-hot bolo or removing pebbles from the pot of boiling 
water may be used to determine issues of fact in any sort of case 
except challenged parenthood. Then a kind of wager of battle with 
eggs or runo stalks is in order. Once the evidence is made clear by 
these devices it still remains the responsibility and privilege-right 
of the plaintiff to collect the damages or in some situations to kill 
the culprit, if the decision has gone against the defendant. The gods 
themselves take no further action. Barton’s data indicate that not 
many of the numerous Ifugao lawsuits evoke an appeal to the 
supernatural. For all their religiosity and reliance on magic, Ifugao 
law is relatively free of religious influences. 

Our three Plains tribes have shown us remarkable contrasts in 
the field of religion and law. Comanche tabus were absolutely a 
matter of individual medicine. They were in no respect a matter 
of tribal concern, and generated no law. Sorcery alone raised legal 
issues, but most sorcery cases were handled on the level of counter- 
magic. A few rare movements towards legal action by family mem¬ 
bers against sorcerers were instituted, but in only one recorded in¬ 
stance, and an intrafamily one at that, was it carried through to the 
actual application of physical force. Excessive sorcery, as with the 
Eskimos, became a crime but not as an offense against the super¬ 
natural; rather like dangerous and uncontrolled homicide. 

Appeal to the Sun, Earth, and Moon deities was made when con¬ 
fronted by doubtful evidence in tort cases of alleged sorcery and 
adultery on the part of the wife. In the Comanche instance the 
deities judged and killed the guilty defendant. We sec Comanche 
supernaturals supporting and aiding the law at a weak point, but 
no moral injunctions issue from the supernatural to form a base 
for substantive law. 

The Cheyennes appeared before us as a sterling example of reli¬ 
gious effect on law. Constitutionally their civil council derived its 
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authority from religious fiat and was in pare a sacerdotal body. 
Chiefs were sacred and hcncc their Intervention in disputes was to 
be acceded to. Above all there was the notion of the polluting effect 
of homicide on the killer and the tribal fetishes and in consequence 
upon the well-being of the tribe. The killer was supernaturally pun¬ 
ished with an ineradicable taint and legally punished with exile. 
The tribe “got shed” of him so as not to have to share the ill effects 
of his deed, and it collectively atoned for his act in the Medidne 
Arrow Renewal. 

Here religious notions sharply influence the law, and the estab¬ 
lishment of homidde as a crime follows directly from a religious 
injunction. Yet this is not to say, in the Cheyenne instance, that the 
legal prohibition of homicide originated in the religious ideal. 
Homicide, in one form or another, is subject to legal sanctions in 
every known society. In most of the law systems of lower primitives 
it is treated as a tort without an element of sin. It is prohibited on 
social grounds, not sacral. It is probable, in view of this fact, that 
the Cheyennes in their early history handled it in just this way. We 
know nothing of the history of the actual development of Cheyenne 
religious ideology, but it is probable that the secular norms check¬ 
ing homidde existed first and were later transformed into religious 
norms. In other words, it is highly improbable that the original 
Cheyenne law of homicide emerged from religion, although homi¬ 
cide as a crime undoubtedly did. What apparently happened was 
that when the Cheyennes acquired their tribal fetish and the idea of 
pollution was realized, it was seized upon as a genuinely effective 
way of stamping out feud for once and for all. Religion came in to 
complete the job that kin-based law among the simpler peoples can 
rarely handle by itself. It would be but another tribute to the social 
creativeness of the Cheyennes that they saw and seized the possibil¬ 
ity which most other primitives missed. 

The rest of Cheyenne law was essentially secular. TT^e aiminal 
law of the buffalo hunt was wholly so. Other legal activities of the 
military societies were likewise. Conditional curse on the buffalo 
skull to settle most points of evidence in coup-claiming disputes was 
there, but other forms of litigation were so rebtively infrequent that 
cloudy evidence did not cause much trouble and the supernatural 
did not have to be called in for help. 

In Trobriand law we discover a situation in which the relation 
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of law to the supernatural is much more complex. The entire clan 
and subclan system with its attendant differences in rank, land 
rights, property inheritance, residence, economic exchange, and 
chiefly prerogatives is based on supernatural postulates: specifically, 
the mystic reincarnation of deceased ancestors through the maternal 
line and the supernatural emergence of clan ancestors from pre¬ 
cisely located holes in liie ground. There is in addition the over¬ 
riding belief in the efficacy and necessity of magic for success in all 
operations. 

The entire system of social organization and property rights is 
therefore tied to mystical concepts of a quasi-religious nature at the 
very least. Even so, the sanctioning of the maternal descent system 
as against the filial urge is almost entirely devoid of supernatural 
effect. The most important legal consequence of religious ideas 
might be said to be in the treatment of incest with its ancestral 
punishment as sin, and its social punishment as *^crime”—if we 
accept “automatic" suicide on public exposure as representing pub¬ 
lic execution for the o^ense (and that is stretching it a bit). Be 
that as it may, this seems to be the only point at which gods or 
spirits serve as the source of a possible rule of law. On the other 
hand, magic and sorcery are potent instruments for applying legal 
force. The chiefs drought magic has been noted as his top coercive 
weapon. His authority to command the services of professional sor¬ 
cerers to destroy those who contravene his demand-rights gives him 
access to supernatural assistance on a somewhat lower level. Exces¬ 
sive sorcery by private individuals is in the Trobriands, too, a capi¬ 
tal crime. 

In Ashanti, we have the case par excellence of law controlled by 
religion. The situation there is so clear-cut that it needs only the 
briefest recapitulation. The Ashanti theory of the relation of law to 
the supernatural world is explicitly a Natural Law theory, and hence 
every legal prescription and action must nominally, at least, be 
squared with the ethics and requirements of religious belief. “The 
well-being of society depends upon the maintenance of good rela¬ 
tions with the ancestors upon whom they depend for help and 
protection.” All politial heads of groups from the family and vil¬ 
lage headman up through paramount chief to king are viceroys of 
the ancestral spirits and gods in the administration of human affairs. 
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Their right judgments arc themistet, inspired by the will of the 
spirit beings. Their wrong judgments arc errors of the human will 
or defective intelligence and arc set aside by the ancestors as invalid. 
Chiefs and kings arc destoolcd for failure to follow social policy as 
the people understand it to have been set by the ancestors. Law and 
religion are inseparable. Tolerance of sin angers tlic ancestors against 
the entire group, and the group plays up to the ancestors by killing 
the sinner. Sin is crime and crime is sin. Some legal offenses may 
well stem from purely secular conflicts, as debt, but the mantle of 
religion can be thrown over them, if an oath is uttered. The gods 
also control all testimony through oath or ordeal, and the king is 
able to legitimatize his sovereignty as the descendant of the royal 
ancestral spirits, although these same spirits were not royal until 
their living Kumasi descendant, Osai Tutu, by military strength, 
political skill, and religious guile had made himself master of all 
the Ashanti tribes. 

If we cast our eyes on some of the other primitive tribes, we sec 
that the Andamanese and Caribs have not translated religious pre¬ 
cepts into law, although religion and magic arc basic to both their 
cultures. The lowly Australians, on the other hand, arc led by their 
notions of spiritual anger and the mystic nature of the totemic 
group to impose the death sentence on incesiors and presumptive 
interlopers who peer into ritual secrets that it is not their privilege- 
right to know. 

The Pueblo Indian attitude toward law is much like that of the 
Ashanti. The universe is an ordered and delicately balanced system. 
Natural Law determines the functional interrelationship of all its 
parts. The main political offices arc all priesthoods and even the 
post-Spanish, secular office of the governor and his staff is sanctified. 
The great burden of responsibility for all these men is to sec that 
no individual deviates from the requirements of Natural Law. All 
legal regulation expresses presumptive religious doctrine. Law is 
heavily relied upon to support religion. 

Similar patterns prevail throughout the adat of most of Indonesia, 
although with less specific religious dominance. 

The facts, then, show that the simple idea that law originates in 
religion is overly naive—the priority of the development of elabo¬ 
rate religious notions and practices in primitive society notwith- 
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standing. However, the religious attitudes of a people naturally color 
and influence their legal development. After all, it is the basic tenet 
of functional realism that ail aspects of culture and social forms 
interact upon each other. The religious complex, being universal 
and of primary importance in the primitive world, of necessity acts 
upon law and is in turn affected by it. Each has its distinctive 
sphere, however; religion is primarily concerned with human-to- 
superhuman relations while the main concern of law is with man- 
to-man relations. Religion does not embrace ail life; nor docs the 
law. Both set norms for human behavior and both supernatural and 
legal sanctions can be applied to the same norms—and arc likely to 
be if the norms express behavior related to highly valued basic pos¬ 
tulates as to the nature of things. The most significant fact that 
emerges from the evidence is that supernaturalism colors the law 
among primitive peoples most markedly when the society has a 
strong sense of oneness. In atomistic societies sin is less apt to take 
on the complexion of crime. Religion rarely enters as a progenitor 
of tort. Even so, much of primitive criminal law remains purely 
secular; cannibalism among the Shoshones, recidivist homicide and 
chronic lying among the Eskimos, violation of the hunt rules among 
the Plains Indians, for a few examples. 

The law, for its part, consistently turns to religion when its tech¬ 
niques arc not up to the problem of eliciting adequate evidence on 
which to settle a trouble case. Appeal to the supernatural to deter¬ 
mine the facts through divination, conditional curse, oath, and or¬ 
deal appears to be universal. It even survives in our procedure in the 
swearing in of each witness with the conditional curse, "I swear to 
tell the truth, the whole truth and nothing but the truth. So help 
me God!" “Help” is a synonym for "smite.” But our lawmakers and 
courts falter in their faith. They buttress the curse with laws and 
stiff penalties for perjury—Ashanti-like. 

Sorcery and magic raise special problems. Each is a form of ma¬ 
nipulation of supernatural powers, cither spiritual or manaistic,* by 
control over the power through ritual formulas. When the formula 
is correctly followed, the magical cficct is evoked without any cle¬ 
ment of choice on the part of the supernatural, providing some other 
magician docs not upset the working of the formula by injecting 

* Mana; (upcrMrural power that does not appear in the form of a spirit being. 
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effective countermagic into it. The essential difference between magic 
and religion is that in the latter the spirit beings with which it deals 
can respond or not> according to their own volition. 

Magic is another universal feature of culture. It can work with 
or against law and accepted morality and so impinges on the law. 
Sorcery is commonly lumped synonymously with magic in popular 
English usage. This is possibly a result of the medieval war of the 
priests against magicians and the triumph of the church as the sole 
custodian of man’s relation to the supernatural. All magic was then 
condemned as bad> although unadmitted elements of magic still sur- 
vive as residues in Christianity. 

The moral duality of magic is still recognized^ however, in “black 
magic” and “white,” bad magic and good. The distinction rests on 
social values. The work of the official garden magician in the Tro- 
briands is necessary to the growth of all crops. It is good magic. 
The work of the Trobriand sorcerer who kills people out of personal 
spite is bad magic. The work of the Trobriand sorcerer who kills at 
the behest of a chief, while not “good," is at any rate legitimate. It 
is used as a legal sanction. 

The relation of law to magic is therefore one that is determined 
by the value and normative system of each particular society. 

The most thoroughgoing and competent analysis of magical prac¬ 
tices and their relation to social control that has yet been made is 
found in the works of E. E. Evans-Pritchard on the Azande of the 
South-central African Sudan.” The Azande are an advanced gar¬ 
dening people who divide into four main social classes: a nobility, 
commoners, foreigners, and slaves. They are spread widely over a 
vast territory, and like the Ashantis arc organized into a number 
of tribes (Evans-Pritchard calls them "kingdoms”) which in turn 
are subdivided into provinces administered by younger brothers, 
sons, and a few wealthy commoners appointed by the paramount 
chief. The governors in turn appoint local district deputies. The 
commoners, who are the true Azande, are descendants of the in¬ 
digenous population. The nobility arc conquerors from the outside. 

**£.£. Evuu-Pritchard. "Sorcery &ad Native Opiaion," Atria, (1931): 

WiteherMft. OraeUt and iWapr Amonf tkt Aatnit (Oxford. 1937). plu* ainwrogi 
other article* for wbieh lee p. 4, a. T, of this died work. 
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The commoners live in scattered homesteads, dispersed like Ameri¬ 
can farms, rather than in compact villages. They differ from the 
Ashanti in this and in the fact that their sever^ kingdoms have 
never been consolidated into a single political unit And because 
the Azande state is still a raw conquest state in which the nobility 
remain a superprivUeged endogamous caste, it reveals little of the 
constitutional system of responsibility that marks the Ashanti politi¬ 
cal system. The district and tribal courts impose the most brutal 
kinds of physical torture, of which incarceration in stocks for a 
number of days is one of the mildest. Most of these penalties are 
for offenses against the arrogant paramount chief, or king, who 
alone can authorize mutilation.'^ 

The criminal law is revealed primarily as existing in support of 
the privileged position of the caste of conquerors and to be a true 
instrument of terror and exploitation in the hands of a ruling class 
that does no physical work whatsoever. 

However, the central authority does also control the operation of 
private law much as our own state does. Numerous overt private 
trouble cases may be emended with damage payments arrived at 
through the procedure of private negotiation. But if the plaintiff 
does not succeed in getting a settlement that satisfies him and his 
kinsmen, he may not ordinarily move in to apply physical force 
on his own. He must present the case to a local royal deputy, a 
governor, or the chief himself for hearing or judgment Refusal to 
accede to a court decision means physical torture or death plus 
much confiscation of property. 

Now to return to the problem of magic, witchcraft, and sorcery. 
Azande private law is almost completely dominated by these forces. 
All untoward events in the life of a Zande arc attributed to witch¬ 
craft. Witchcraft operates in everything. Minor misfortunes are 
shrugged off as due to witchcraft and without much feeling of 
rancor. No one should expect life to be a bed of roses. More serious 
events call for counteraction, for exposure of the responsible witch 
followed by corrective or punitive steps. 

The power of witchcraft is an inherited one: from biological fa¬ 
ther to all his sons, from mother to all her daughters. Thus if one 

Under ihc British rule of the past forty year* such sanctions have been sup- 
jtfcssed and the porition of the oobilhy much weakened. 
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man has it, all hi$ male kinsmen have it. It is physically manifest as 
a form of organic growth that the Azande, like a number of other 
Africans, say can be found in the elbow or intestines of certain peo> 
pie. It is the witchcraft substance, and he who has it is ipso facto 
a witch. Being a witch, it follows from this, is a matter of constitu¬ 
tion, not of volition. Witchcraft, since it kills people and spoils their 
activities in other ways, is antisocial—and illegal. No one wants to 
admit to being a witch, so detection cannot be by simple interroga¬ 
tion. Recourse is had to devices of divination for minor matters or 
for preliminary inquiry. Autopsy may be performed on a dead al¬ 
leged witch to see if the witchcraft substance is in him. If it is, his 
family has to pay damages to the victim’s kin or become victims 
of a legitimate vengeance magic. For preliminary inquiries every 
man has a rubbing board or other divinatory devices. He also 
consults his board for all sorts of counsel on future events and 
whether the time is auspicious for this or that undertaking. 

For serious witch hunting he uses benge, the poison oracle. A 
charge is spoken to the poison and a concoction of the deadly potion 
is forced into a chicken’s throat, with the declaration that if the 
charge be true, let the fowl die, and, if the charge be false, spare 
the fowl. Two or more doses are administered to the chicken over 
a period of several minutes during which the charge is restated over 
and over. The questioning and dosing are not done by the man 
who is concerned but by some experienced operator whom he has 
engaged for the purpose. 

When the poison has had its say, another chicken is subjected 
to the test, but this time the injunctions to the poison are reversed (if 
the charge be true, let the chi^en live; if it be false, let it die). So it 
is that if the first chicken dies and the second lives, the allegation 
of witchcraft is confirmed; if the first lives and the second dies, the 
suspected witch is innocent and the accuser will have to dig up an¬ 
other name to try on the oracle. If the poison says one thing through 
the first chicken and another through the second, it is believed to 
be confused and no action can be taken on the result.” Purely secu- 

>* A little three-legged uble on which he pott lome pUnt juices and o«r 
which he rubs a wooden pestle. As the pestle ttkhs or moves easily he geu yes sod 
ISO uuwers to hli questions. See Evtas-Pritchard, Wiithcr^It, OnAtt and hitpc 
Among the Aaaadc, pp. 353-586. 

« }M.. pp. 358-351. 
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lar grievances such as suspected adultery, theft, and arson are also 
put to the testimony of the poison oracle. 

Witchcraft that has not caused death does not enter into the legal 
rubric. A man can do no more than to ask a witch to remove its 
effects, which he will ordinarily do. When a witch has caused a 
death and has been named, then the killing of the witch by ven¬ 
geance magic {bagbudumd) is in order. But vengeance is held in 
check by the high chief, who first requires that the private poison 
oracle be confirmed by his own poison oracle. If his benge confirms 
that of the plaintiff, then permission is given to the kin of the 
witch's victim to loose vengeance magic against him. It will kill 
him, and its use as a sanction is a privilege-right. Vengeance magic 
so used is good magic {wene ngua). In earlier times, the kinsmen 
of a witch’s victim frequently killed him outright, but only after the 
chiefs permission had been formally obtained. Now, because the 
British rule no longer permits this, the use of vengeance magic has 
become more popular. 

Adultery, theft, arson, and failure to pay debts are all perfeedy 
mundane wrongs that should be brought to the chiefs’ courts if the 
culprit is known or has been named by the poison oracle and will 
not settle. 

There is another and, on the whole, easier and more certain way 
that is used by the Azande when the offender is not known. That is 
to have recourse to pe zunga magic in one of its several forms. As 
vengeance magic it “is the most destruedve and at the same time 
the most honourable of all Zande medicines.” In homicide cases in 
which the sorcerer is not known, “it is regarded as a judge which 
seeks out the person who is responsible for the death, and as an exe¬ 
cutioner which slays him.” In the Zande’s own words, “It decides 
cases.” “It setdes cases as judiciously as princes,” for it acts only ac¬ 
cording to the merits of the case.** It is good magic, even though 
its effect is to kill, because it will work only when there is a just 
cause. Be the cause not just, the magic searches in vain for the al¬ 
leged culprit and not finding him (because there is no culprit), 
returns to kill its maker, who is seeking not justice but spiteful 
personal injury to an innocent person. When punidve magic has 
been set to work, after a tort or a killing, and these arc then com¬ 
pensated for with payment of a woman and a sufficient number of 

** Ibid., pp. 3S8-3S9. 
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spears, the injured magic maker hurries to destroy his magic before 
it returns to kill him, because it absolutely will not harm the man 
who has already expiated his offense. Pe zunga, death'dealer though 
it be, is wene, good; it works only on behalf of the norms of right 
conduct. 

Sorcery is the use of bad (gbighita) magic. It has several forms, 
but all are alike in that they kill or sicken a selected victim without 
just cause. If a man has a just cause and knows his adversary, he 
should take it to court. If he has no cause, but acts only from hatred, 
envy, or spite, any good magic that he sends out will return to kill 
him. Only sorcery will work. And its work is unjustifiable homi* 
cide. The offense is a heinous crime; the penalty handed down in 
the princes’ courts is death. 

"Not only homicidal medicines are illegal but also medicines 
which corrupt legal procedure and which destroy a man’s happi¬ 
ness and interfere with his family relations. Magic which infiuences 
the poison oracle in its verdicts is sorcery.” 

Finally, there are some types of magic the moral and legal status 
of which is cloudy in the Azande mind. 

Probably because of the fact that the royal caste which controls the 
political system is an alien group ruling through the sheer exercise 
of power, combined with the fact that the clans of the indigenous 
Azande are so widely dispersed territorially that they manifest little 
political effectiveness, Zande law expresses little religiotis influence 
derived from ancestral gods and spirits. It is clear enough by now 
that the kind of supernaturalism that permeates the law of the 
Azande is magical. Furthermore, the relationship of magic to law in 
Zande is the same as in almost every primitive culture, only it is 
more intensified. It is legitimately evoked to clear questions of evi¬ 
dence in adjective law. It is more intensified than usual because of 
the abnormal ubiquity of witchcraft (which is often nonvolitional, 
in contrast to sorcery). Sorcery in Zande as elsewhere is sheer 
aggression, covert murder. Repeated sorcery (and even a single 
aggravated case) is antisocial and illegal: a capital crime here as 
in the majority of primitive societies. Is it possible, also, that the 
Azande prefer to call on magic rather than the courts because the 
courts were not a product of their own making and are controlled 
by supercilious aristocrats of an alien, conquering caste? 

/W., p. 395 - 
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Before closing this discussion, note should be made of an inter- 
esting hypothesis recently advanced and tested by Dr. Beatrice 
Blythe Whiting.'* In her fieldwork among the Hamey Valley 
Paiute in Oregon she found that persons accused of being sorcerers 
are uncooperative and antisocial persons who have records of being 
“mean.” As she secs and reports it, sorcery is ascribed to people 
ex post facto—an the basis of a long record of general social dislike. 
Sorcerers are accused of causing the deaths of innocent people. They 
are evil, in contrast to other practitioners in magic who help people 
and are called “doctors.” Sorcerers may be lynched or forced out 
of the band by common action. 

Sorcery is sometimes used by these Shoshones as a subversive form 
of retaliation for a wrong done. It is easier than due legal process, 
which is uncertain and uninstitutionalized in the Shoshone situa¬ 
tion. Fear of sorcery can thus serve to check violation of established 
norms of right conduct. But since excessive sorcery is a crime and 
persistent meanness leads to being labeled a sorcerer, the fear of 
being tagged as an evil magician can work to hold potential devi¬ 
ants closer to the lines of conformity. Dr. Whiting advances the idea 
that reliance on sorcery and charges of sorcery to keep people in line 
is a function of the absence of any centralized legal authority in 
Shoshone society. She extends the hypothesis to postulate that the 
extent of sorcery is a function of the absence of centralized or supra- 
kin group authority in any society. Conversely, the presence of a 
central authority to handle serious trouble cases (homicide is her 
criterion) should mean an insignificant amount of sorcery in a 
culture. 

She undertook to test the hypothesis with data from fifty tribes 
selected from the Yale Cross Cultural Survey. The fifty tribu were 
baldly classified thus: 

(A) Sorcery impoitant, homi- (B) Sorcery important, homi¬ 
cide punished by victim's cide punished by central 

kin authority 

(C) Sorcery unimportant, (D) Sorcery unimportant, 

homicide punished by vie- homicide punished by 

tim’s kin central authority 

B. B. Whiting, Pa/ute Sorcery (Viking Fund Publkations in Anthropology, 
15 . 1950 ). ^ 

Modified from Whidog, Paufe Sorcery, Table 11 , p. 87. 
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After classifying each tribe as best she could, she got the follow¬ 
ing numerical distribution: 

(A) 30 (60%) (B) 5 (10%) 

(C) 3 (6 %) (D) la (14%) 

From this she obtained a tetrachoric correlation of .85 (reliable 
at .57) for the presence or absence of sorcery as a cause of illness 
with centralized (criminal) prosecution and punishment of homi¬ 
cide. Certainly this is a significantly high correlation which pur¬ 
portedly supports the hypothesis. The hypothesis makes sense and 
is probably basically sound. Sorcery when widespread in a society 
is very likely a form of fear projection—a manifestation of coun- 
teraggression when more open and aboveboard means adequate to 
solve head-on clashes of interests do not exist in a culture. Hence, 
it prevaib in many societies that are limited in their politicolegal 
development, and it is less prevalent in the more highly organized 
ones. No student, however, should be misled by the sharp exactness 
of statistical correlations of the order worked out by Dr. Whiting. 
Statistical results, even when proper formulae are correcdy manipu¬ 
lated, can be no more sound than the original units of count from 
which they are derived. The reduction of so varied a thing as sorcery 
into a two-class rubric (important and unimportant) is not realistic. 
There is so much subjectivity in the observer’s judgment and so 
much sorcery must fall into an ambiguous middle position that 
a false objectivity is surely given to the unit totals used in the sta¬ 
tistical formula. To decide whether superordinate justice and pun¬ 
ishment prevail in a culture on the basis of the handling of homicide 
is too much of a tour de force. It ignores the variability of procedure 
among the actions that are found to occur when the original data 
are studied by means of the methods of functional realism. It relies 
overmuch on the more naive procedures of the ideological approach. 

Marvin Opler put his finger directly on the weakness of Whiting’s 
methodology when he wrote, “. . . the inclusion of Trohriands in 
the grouping of no superordinate justice to go with such of their 
conceptions as vada sorcery is a warping of data to Bt a two culture- 
type framework. Malinowski’s account would seem to us to go 
deeper than that, as where he discusses chiefly prerogatives emanat¬ 
ing from the richer districts of Kiriwina. Or, can the Cheyenne 
(along with Japan, Bali and Samoa!) have found their place under 
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the rubric of ‘superordinate justice’ societies because of Hoebcl’s 
more defuiitive legal analysis as compared with Malinowski's prc> 
occupation with magic? Such typologies, surely, do not do justice 
to the data. The danger of viewing correlations as more than corre¬ 
lations is one of whi^ Dr. Whiting is aware, but to which the sim¬ 
plicity of her classihcaiion and the analysis of her cultures some¬ 
times succumb. For analytic explanations no doubt, when we 
consider such cases as the Trobriands and BaThonga on their levels, 
or the Paiute on its own, we must still consider area, and history, 
and variations from a dual typology as conditions requiring analysis 
more penetrating at times than is here proposed in Dr. Whiting’s 
pioneering effort.” 

Legal institutions are not so simple that they can arbitrarily be put 
into one box or another of a limited two 4 x)x system. Statistics when 
used in the handling of complex cultural phenomena do not always 
prove as much as their numbers indicate. Nevertheless, the essence 
of Dr. Whiting’s idea has the quality of being theoretically sound. 
Every society does have a social control system. Every society must 
have a means of holding its members close to the norms of behavior; 
to do this its norms must be clarified and sanctioned. If it does not 
do it with one set of means it must do it with another. Where overt 
mechanisms of law have not been worked out, covert methods of 
sorcery provide another and easily utilized device, for belief in the 
supernatural is universal and so is the existence of magic, which 
derives from this belief. Our studies have shown how diBicult it is 
to create effective legal machinery. Most of the lower primitives arc 
deficient in it. Sorcery is a treacherous alternative ready to hand. 
Yet law is a natural enemy of sorcery, for too much sorcery defeats 
its own purpose. So it is that as law triumphs sorary withers and 
shrinks. But magic, the use of the supernatural for moral ends, long 
remains the handmaid of the law, mopping up where the broom of 
the law fails to sweep clean. 

*• M. K. Opier, Review of Paiute Sorcery, fournai of American Polk)ore, £4:143 


II 


The Functions of Law 


Law pcr&rms certain functions essential to the maintenance of all 
but the very most simple societies. 

The first is to define relationships among the members of a so¬ 
ciety, to assert what activities are permitted and what are ruled out, 
so as to maintain at least minimal integration between the activities 
of individuab and groups within the society. 

The second is derived from the necessity of taming naked force 
and direalng force to the maintenance of order. It b the allocation 
of authority and the determination of who may exercise physical 
coercion as a socially recognized privilege-right, along with the se¬ 
lection of the most effective forms of physical sanction to achieve 
the social ends that the law serves. 

The third is the disposition of trouble cases as they arise. 

The fourth is to redefine relations between individuab and groups 
as the conditions of life change. It is to maintain adaptability.* 

Purposive definition of personal relations is the primary law-job. 
Other aspects of culture likewise work to this end, and, Indeed, the 
law derives its working principles (jural postulates) from postulates 
previously developed in the nonlegal spheres of action. However, 
the law's important contribution to the basic organization of society 
as a whole is that the law specifically and explicitly defines relations. 
It sets the expectancies of man to man and group to group so that 
each knows the focus and the limitations of its demand-rights on 
others, its duties to others, its privilege-rights and powers as against 
others, and its immunities and liabilities to the contempbted or at- 

^ Cf. K. Uewdl^n, *Tbc NonnatiTe, the Legal, tod the Law-jobi: The Troth 
lem o£ Juriidc Method," Y»U Loiq fottnsl, 49:1355-1400 (1940). See aUo LtewcUya 
aad Hoebel, chap. xL 
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tempted acts of others. This is the “bare-boncs job,” as Karl 
Llewellyn likes to call it. It is the ordering of the fundamentals of 
living together. 

No culture has a specific starting point in time; yet in the opera¬ 
tion of the first function it is as though men were getting together 
and saying to each other, “Look here! Let’s have a little organiTation 
here or we’ll never get anywhere with this mess! Let’s have a clear 
understanding of who’s who, what we are to do, and how we are 
going to do it!” In its essence it is what the social<ontract theorists 
recognized as the foundation of social order.* 

The second function of the law—the allocation of authority to 
exercise coercive physical force—is something almost peculiar to 
things legal. 

Custom has regularity, and so docs law. Custom defines relation¬ 
ships, and so docs law. Custom is sanctioned, and so is law. But the 
sanctions of law may involve physical coercion. Law is distinguished 
from mere custom in that it endows certain selected individu^s with 
the privilege-right of applying the sanction of physical coercion, if 
need be. The legal, let it be repeated, has teeth that can bite. But the 
biting, if it is to be legal and not mere gangsterism, can be done 
only by those persons to whom the law has allocated the privilege- 
right ior the affair at hand. 

We have seen that in primitive law authority is a shifting, tem¬ 
porary thing. Authority to enforce a norm resides (for private 
wrongs) with the wronged individual and his immediate kinsmen 
—but only for the duration of time necessary to follow through the 
procedural steps that lead to redress or punishment of the culprit. 
In primitive law ihe tendency is to allocate authority to the party 
who is directly injured. This is done in part out of convenience, for 
it is easier to let the wronged party assume the responsibility for 
Icg^ action. It is also done because the primitive kinship group, 
having a more vita! sense of entity, is naturally charged with a 
heavier emotional affect. In any event, when the community qua 
community acknowledges the exercise of force by a wronged person 
or his kinship group as correct and proper in a given situation, and 
so restrains the wrongdoer from striking back, then law prevails 
and order triumphs over violence. 

We have also found in our studies of primitive societies that in a 
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limited number of situations authority is directly exercised by the 
community on its own behalf. It takes the form of lynch law in 
some instances where dear procedures have not been set up in ad* 
vance, as in the Comanche treatment of excessive sorcery and Sho¬ 
shone treatment of cannibalism. Lynch bw among primitives, how¬ 
ever, is not a backsliding from, or detouring around, established 
formal bw as it is with us. It is a first htful step toward the emer¬ 
gence of criminal law in a situation in which the exercise of legal 
power has not yet been refined and aUocated to specific persons. It 
is a blunt crude tool wielded by the gang hand of an outraged 

law is rare among primitives. Even the simplest of them 
have crystallized standards as to what constitutes criminal behavior, 
and the exercise of public authority is delegated to offidal function¬ 
aries—the chieftain, the council of chiefs, and the council of elders. 

Power may sometimes be personal, as is the power of the bully in 
the society of small boys, and as was to some extent the power of 
William ^e Conqueror. But personal tyranny is a rare thing among 
primitives. Brute force of the individual docs not prevail. Chiefs 
must have followers. Followers always impose limitations on their 
leaders. Enduring power is always institutionalized power. It is 
transpersonolized. It resides in the office, in the social status, rather 
than in the man. The constitutional structures of the several tribes 
examined in this book have all clearly revealed how political and 
legal authority are in each instance ddimited and circumscribed. 

This point is emphasized only to dispel any residue of the hoary 
political phibsophics that assumed without basis in fact that primi¬ 
tive societies existed under the rule of fang and claw. 

However, the personal still obtrudes. An “office” although cul¬ 
turally defined is, after all, exercised by an individual. And who that 
individual is at any moment certainly makes a difference. There is 
leeway in the exercise or noncxercisc of power just as there arc 
limits. A man may be skilled in finding the evidence and the truth 
in the cases he must judge and in formulating the norms to fit the 
case in hand—or he may be all thumbs. He may be one who thirsts 
for power and who will wield all he can while grasping for more. 
Or he may shrink from it. Power defined through allocation of 
legal authority is by its nature transpcrsonalized, yet by the nature 


public. 

Yeti 
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of men it can never be wholly depersonalized. A Franklin Roose* 
velt is not a Warren Harding. 

Pertinent case evidence from the Bantu-speaking Tswana tribe of 
South Africa points this up nicely. 

Tswana chiefs have evidently enjoyed law-making as well as law- 
enfordng authority for a long time. They lay down edicts diat give 
the force of law to newly emerging norms, and they also rule that 
old laws have become obsolete, so denying support to claims based 
on once-valid legal principles. For example, in 193.4, a young married 
man died childless; his younger brother, like Onan, refused to follow 
ancient levirate custom and act as “seed-raiser." His father then 
took up sexual relations with the widow, acting as a substitute for 
his derelict son. But then his own wife complained to the local head¬ 
man, who rejected the complaint and upheld the behavior of her 
husband. She then appealed to the district chief. His councillors 
contended that the act was in accordance with their ancient usage 
and therefore a privilege-right. But, "the chief replied that the cus¬ 
tom, if it did still exist, was obsolete and should be discouraged. He 
therefore ordered Bagwasi (the defendant) to stop cohabiting with 
the widow, and, when the order was ignored, punished him se¬ 
verely." * This chief could stretch the limits of power. 

However, a Tswana chief cannot usually make an arbitrary rul¬ 
ing stick by mere say-so. "Many of the laws so imposed have been 
very difficult to enforce, or else have speedily lapsed owing to wide¬ 
spread and continued violation."* Authority cannot depart too far 
from use and wont. Thus, when in 1902 a member of the Kwena 
subtribe abducted the wife of another tribesman, the chief, Sebela I, 
upon trying the case, ordered payment of damages in the amount 
of ten cattle, and he added a new ruling that the abductor could 
keep the woman after paying damages. Immediately, his subordinate 
headmen saw the social consequences of such a policy. They ob¬ 
jected that "it would be creating a bad precedent, which might lead 

* Isaac Sebapera, TnM Lfgitlaihn Among the Tiumna of the BeehuanalMd 
Prottrtome: A Study in the Meekanism of CtdlurA Change. (The Londoa Seboal 
of Ecooomkt and Polibcil S ci eo tt , Monographs on Social Anthropology, Na 9, 
* 943 ). P’6. 

* t^d., p. z8 (italics mine). Compare Vinogradoff: *Xaws repugnant to the 
notions of right of a community to its praakal requirements are likely to be defeated 
by pauive resistance and by the difficulty of nnstant supervision and represnon.” 

P. Vinogradoffi, ‘’Customary Law” in C. G. Crump and E. F. Jacob, eds., The Legacy 
of the Middle Aget (Oxfoi^, 193$), p. 387. 
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wealthy men into breaking up others’ homes, as it would be practi¬ 
cally allowing a man to buy another’s wife for ten head of caulc.” 
Their pressure was such that Sebela reversed the rider to his judg¬ 
ment and ordered the defendant to have nothing more to do with 
the stolen woman lest he be deprived of all his property, which was 
in accordance with the old law.* 

Thus it is as Julius Stone has written. “Transpersonalized power 
is economical of the use of force, by supporting it with group con¬ 
viction; and conversely a group with strong convictions takes more 
readily to leaders identified with these convictions . . , Paradoxi¬ 
cally, then, transpersonalization buttresses the power structure with 
group convictions, by adding to the subjects’ submission tendencies, 
their tendencies to conform to the principle with which that power 
is identified; while, on the other hand, it checks power, since those 
in power, being identified with the rationalizing principle, tend to 
conform to that principle, lest by flouting it they undermine their 
own authority.”* Such is the effect of the second function of law. 

The third function of law calls for little additional comment, for 
the disposition of trouble cases has been our main methodological 
interest and has already been the subject of a large part of this book. 
Some trouble cases pose absolutely new problems for solution. In 
these cases the first and second functions may predominate. Yet this 
is not the situation in the instance of most legal clashes in which the 
problem is not the formulation of bw to cover a new situation but 
rather the application of preexisting Uw. These cases are disposed 
of in accordance with legal norms already set before the issue in 
question arises. The job is to clean the case up, to suppress or penal¬ 
ize the illegal behavior and to bring the rebtions of the disputants 
back into balance, so that life may resume its normal course. This 
type of bw-work has frequently been compared to work of the 
medical practitioner. It is family doctor stuff, essential to keeping 
the social body on its feet. In more homely terms, Llewellyn has 
called it, “garage-repair work on the general order of the group 
when that general order misses fire, or grinds gears, or even threat¬ 
ens a total breakdown.” * It is not ordinarily concerned with grand 
design, as is the first bw-job. Nor is it concerned with redesign as 

* Schipera, p. 7. 

* Stoa«, Provinte Fuottioa of Law, pp. 711-712. 

* Llewellyn, “Tbe Noroudve, the Le^. and the Law-jobt.’' p. IS 75 ' 
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is the fourth. It works to clean up all the little social messes (and 
the occasional big ones) that recurrently arise between the members 
of the society from day to day. 

Most of the trouble eases do not, in a civilized society, of themselves 
loom large on the social scene, although in a small community even 
one can lead directly to a social explosion if not successfully cleaned 
up. Indeed, in a primitive society the individual ease always holds the 
threat of a little civil war if procedure breaks down, for from its 
inception it sets kin group against kin group—and if it comes to 
fighting, the number of kinsmen who will be involved is almost al¬ 
ways immediately enlarged. The fight may engulf a large part of 
the tribe in internecine throat<utting. Relatively speaking, each 
run-of-the-mill trouble ease in primitive law imposes a more pressing 
demand for settlement upon the legal system than is the ease with us. 

While system and integration are essential, flexibility and constant 
revision are no less so. Law is a dynamic process in which few solu¬ 
tions can be permanent. Hence, the fourth function of law: the re¬ 
definition of relations and the reorientation of expectancies. 

Initiative with scope to work means new problems for the law. 
New inventions, new ideas, new behaviors keep creeping in. Espe¬ 
cially do new behaviors creep in, nay, sweep in, when two unlike 
societies come newly into close contact. Then the law is called upon 
to decide what principles shall be applied to conflicts of claims 
rooted in disparate cultures. Do the new claims fit comfortably to 
the old postulates? Must the newly realized ways of behaving be 
wholly rejected and legally suppressed because they are out of har¬ 
mony with the old values? Or can they be modified here and altered 
there to gain legal acceptance? Or can the more difficult operation 
of altering or even junking old postulates to accommodate a new 
way be faced? Or can fictions be framed that can lull the mind into 
acceptance of the disparate new without the wrench of acknowl¬ 
edged junking of the old? What is it that is wanted? The known 
and habitual, or the promise of the new and untested? Men may 
neglect to turn the law to the answer of such questions. But they do 
not for long. Trouble eases generated by the new keep marching in. 
And the fourth law-job presses for attention. 

Recapitulation of just one Cheyenne ease will throw the process 
into focus. The acquisition of horses greatly altered all Plains Indian 
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cultures. One important Cheyenne basic postubtc ran, “JLxeept for 
land Md tribal fetishes, all material goods arc private proj>erty, but 
they should be generously shared with others.”» When it came to 
horses, this led some men to expect that they could freely borrow 
horses without even the courtesy of asking. For horse owners this 
got to the point of becoming a serious nuisance, as in the eases of 
Pawnee and Wolf Ucs Down.* Wolf Lies Down put his trouble 
ease to the members of the Elk Soldier Society. They got his horse 
back for him with a handsome free-will offering of additional “dam¬ 
ages from the defendant to boot. The trouble ease was ileatly dis¬ 
posed of. But the Elk Soldiers did not stop there. There was some 
preventive channeling of future behavior to be done. Hence the 
“Now we shall make a new rule. There shall be no more borrowing 
of horses without asking. If any man ukes another’s goods without 
^king, we will go over and get them back for him. More than that, 
if the taker tries to keep them, we will give him a whipping.” Here 
was the fourth function of law being performed. The lines for future 
conduct re horses were made clear. 

Work under Function IV represents social planning brought into 
focus by the ease of the instant and with an eye to the future. 

The problem of reorienting conduct and redirecting it through 
the law when new issues emerge is always tied to the bare-bones 
demand of ^ic organization and the minimal maintenance of order 
and regularity. It may also shade over into work colored by a greater 
or lesser d^re to achieve more than a minimum of smoothness in 
social relations. When this becomes an important aspect of law- 
work, a special aspect of law-ways activity may be recognized: the 
creation of techniques that cfficicndy and cflcctivcly solve the prob- 
lems posed to all the other law-jobs so that the basic values of the 
society are realized through the law and not frustrated by it. 

The doing of it has been called by Llewellyn “Juristic Method.” 
It is the method not only of getting the law-jobs done but doing 
them with a sure touch for the net effect that results in smoothness 
in the doing and a harmonious wedding of what is aspired to by 
men and what is achieved through the law. It is the work not just 
of the craftsman but of the master craftsman—the kind of man the 
Polynesians call T«i Thonga, Great Adept. 

» Postulate Vir. t pp. ,46-149 and 34 above. 
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Skill in juristic method may be the unique quality of a great 
judge or chief who judges for his people. In which case you may 
have a single man, or occasional men, cropping up to soften hard- 
shell legalism. Or it may become an institutional quality of a whole 
system in which a tradition of method is to keep one eye on the 
ultimate social goals of men and another on the working machinery 
to see that it is steering toward those goals. For juristic method, 
while it works on the immediate grievance to see that “justice" re¬ 
ceives its due, also looks beyond to discern as far as possible the 
ultimate eHcct of the social policy that the ratio decidendi will pro¬ 
duce. It weighs and balances the “rights" of the individual in this 
particular case against the need for order per sc and the far-running 
needs of the group as a whole. It recognizes that regularity exists not 
only for the sake of regularity, which is no Ding an sich, but as a 
means to social and individual existence. But it also knows that 
absolute regularity is impossible in social physiology. It seeks as 
best it may to keep the working law flexible enough to allow leeway 
at the points where leeway will not cause the social fabric to part 
at the seams, and at the same time it seeks to maintain sufHdenc 
stiffness in the fiber of the law so that it will not lose its binding 
effect. 

The Cheyenne Indians possessed effective juristic method as an 
institutional phase of their culture. A few men were shown up in 
our cases as not possessing the skill (like Bull Kills Him, who shot 
and killed the five horses in dispute on the ground that if he could 
not l^ally have all five, the other fellow would not cither)," but in 
Cheyenne case after Cheyenne case it is shown at work in the action 
of any number of men. It was a general feature of Cheyenne law- 
ways, and on the matter of normality of juristic skill among the 
Cheyennes we wrote in 1940: 

The question recurs now on the matter of the generality or normality 
of juristic skill among the Cheyennes. One piece of the evidence is that 
neither Gnnnell nor we had any word of persons famous for their wis¬ 
dom in handling trouble<ases. If skill therein were not known, indeed 
familiar in the culture, this would mean nothing. But when skill is 
familiar in use, and recognized in its result, then absence of reputation 
for skill is a matter for remark . . . When an important skill exists and 

^ Ucwcltyn and Ho^el, p. 024. 
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is practiced with high frequency, but goes unremarked on by those 
among whom it is practiced, the simplest and most likely explanation is 
that the skill is too general to deserve explicit mention.’* 

Juristic method was at work on a low scale when the old men of 
an Australian tribe developed the ritual of expiatory combat and 
put it into effect as a means of lessening the harsh consequences of 
the legal rule of talion. It was blunderingly sought after by the 
Ashanti chief who put the culpability of the drunk and the madman 
to the test of the burning house. It is generally present in the suc¬ 
cessful work of the Ifugao moni(alun with his cajoling, wheedling, 
and threatening suggestions of "reasonable” solutions of cases to both 
sides of hardheaded litigants. 

It is absent in the poison ordeal of the Azande and the trial by 
red-hot bolo of the Ifugao. 

Admittedly it would be hard, if not impossible, to scale a society 
on a measure of juristic method. Yet, grossly perceived, it can be 
seen to exist among primitives, often in large degree, and I venture 
to state in larger degree than in the archaic law of some of the Medi¬ 
terranean civilizations, and in England after the Common Law had 
hardened and before Equity had been created to counteract its un¬ 
reasonable effects. 

If ever Sir Henry Maine fixed an erroneous notion on modern 
legal historians, it was the idea that primitive law, once formulated, 
is stiff and ritualistic (and by implication weak in juristic method).** 
The sample of case materials that has been set forth in this book has 
surely shown a large amount of flexible aaion in haggling (viewed 
dimly) and argument (viewed generously) over substance and 
penalty. In most primitive trouble eases the situation is surprisingly 
fluid, but flowing within channels that are built by the preexisting 
law and moving to a reasonably predictable settlement. The chan¬ 
nels, however, shift and bend like the course of a meandering river 
across the bed of a flat flood plain, though flowing ever in a given 
direction. Men are at work on the law. 

The very fact that the bulk of the substance and procedure of 
primitive law emerges through case action involving claim and 
counterclaim, pleading and counterpleading, tends to keep legal be- 


IM.. p. 329. 


** Maine, Ancient esp. chapa. ii aiwJ tv. 
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havior relatively close to the prevailing social values. Which way a 
new issue will go will depend not alone upon the facts but also upon 
the skill of the litigants in framing the issue and arguing the rele¬ 
vance of their respective positions to the prevailing social ideas of 
right conduct and group well-being—or upon persuasiveness in argu¬ 
ment that a new orientation of values is in order to meet changed 
conditions, even though the tough man and his kinsman, though 
"wrong,” may sometimes make his position stick with naked force. 
Thus, the wise claimant argues his case not in terms of “this is good 
for me” but rather by maintaining “this is what we all want and 
should do.” If he is a primitive advocate, it is more likely than not 
that he will also insist, if he can, that this is the way it has been 
from time immemorial. But the past certainly has no inflexible grip 
on primitive law. 


Fiction is one of the great devices of juristic method by means 
of which men fit new legal norms into old principles so as to re¬ 
orient conduct without the need to junk long-standing postulates. 
Except for the universal practice of adoption, whereby outsiders arc 
identified as if they are actually kinsmen, primitive men do not have 
to rely too heavily on the subterfuge of fiction to achieve legal 
change. Nevertheless, when the need is there many tribes have had 
recourse to its use. 


An outstanding example may be found in adoptive marriage 
.among the patrilineal groups of Indonesia. The important value for 
these people is to maintain the unbroken continuity of the paternal 
linage. To do this, a family without sons adopts their daughter's 
hwband as a “son” with the effca that her children remain within 
their clan and their inheritance will remain within their line.** 

In Dahomey, in West Africa, where “bride price” means as cl$c- 
whcfc a payment by the husband’s group for the forthcoming chil¬ 
dren who will belong to their group and not the bride’s, a childless 
woman may buy a second wife for her husband and so escape being 
divorced. The children of her co-mate address her as “father”—a 


** “Any asfumption which cooceal*. or affecu to conceal, the faa that a rule 
of law undergone alteration, its letter remaining unchanged, its operadon being 
modified.’* Maine, An<itnt Law, p, 35. 

** Ter Hiar, Aiax Low in IttAonatia, pp. tyj-iyfi. 
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pure fiction that maintains the principle that he who pays for their 
mother is their father.” 

Cheyenne Indian use of fiction had a nice touch. The induction 
of chiefs should traditionally take place in the great chiefs* lodge 
located in the very center of the tribal camp circle, but in 1890 the 
camp circle was a thing of the past. So Little Wolf said, “We’ll just 
take this spot and say it is the center.” During the drought of 1933, 
Black Wolf as head priest at a Peyote meeting brought forth com¬ 
mercial candied popcorn as one of the four sacred dishes to be serx'cd 
in the ritual breakfast at sunrise, saying, “We are supposed to have 
parched com, but there is no corn in this country this summer. This 
is the same as corn.” 

Legislation by council and edict by king, or a fusion of the two, 
also find their places in the growth and reorientation of primitive 
law, and so serve as tools of juristic method. Tlic not uncommon 
view expressed by Salmond that, “the funaion of the State in its 
earlier conception is to en\orce the law, not to make it,” is over¬ 
stated.'* Lowie is unfortunately guilty of the same overgeneralizii* 
tion in his assertion that, “All the exigencies of normal social inter¬ 
course are covered by customary law, and the business of such 
governmental machinery as exists is rather to exact obedience to tra¬ 
ditional usage than to create new precedents.” This would be true 
for wholly static societies; but no society, not even the very primitive, 
is wholly static; new behaviors do call for new precedents and not 
all societies wait for acceptable precedents to be hammered out on 
the hard anvil of cases in process. Legislation always has a chance 
to contribute to juristic method. 

Thus far in this chapter we have been concerned with the func¬ 
tions of law in their universal aspects. Do these lead to universal 
principles of content? Yes, but among the highly diversified cultures 
of the primitive world they are few and very generalized for the 
most part. 

** M. J. Herikoviu, “A Note on "Wwnan Marriage’ in Dahomey,** Airk*. to: 
335-34* (*937). 

** Salmeod, Jurisprudence, p, 49, 

Lowie, Primitipt Society, pp. 358-359. 
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The one assumption of overwhelming importance underlying all 
primitive legal and social systems is the postulation of magico* 
religious forces as being superior to men, and also that spirit beings 
have emotional intelligence similar to man’s. Its effect on the law 
systems was shown in the previous chapter to be variable. It is 
strongest in its consequences among those peoples whose religion 
emphasizes the role of ancestral spirits, and where the anger of 
spirits is believed to jeopardize the well-being of the entire society. 
The sins that arouse such anger are almost certainly taken up by the 
law as crimes. Almost universally, excessive abuse of personal con¬ 
trol of supernatural powers (sorcery out of hand) is treated as a 
crime. On the other hand, appeal to the supernatural to solve prob¬ 
lems of evidence through use of oracles, divination, conditional 
curse or oath is a very nearly universal legal device. 

Homicide within the society is, under one set of conditions or an¬ 
other, legally prohibited everywhere. Likewise, it is universally rec¬ 
ognized as a privilege-right under certain circumstances, cither in 
self-defense against illegal, extreme assault (including sorcery) or as 
a sanction for certain illegal acts. 

Virtually every society assumes the relative social inferiority of 
women (the Ifugao arc one exception) and allows male relatives and 
husbands demand-rights and privilege-rights, powers and immuni¬ 
ties, in relation to their female relatives and wives that do not find 
their equivalents on behalf of the women as against the males. Thus 
it appears to be universal on the primitive level (and general on the 
civilized level) that the husband may kill the adulterous wife caught 
in flagrante delicto. For the wife to enjoy such a privilege-right is 
most rare. 

Law universally supports the principle of relative exclusiveness in 
marital rights. Adultery seems always to be punishable under the 
law, although just what constitutes adultery will be variable as mar¬ 
riage and kinship forms vary. The right to life and the right to wife 
arc legal fundamentals. All legal systems, primitive and civilized, 
assume the importance of the kinship group, and all support it as a 
medium of inheritance of property rights. 

All legal systems give cognizance to the existence of rights to 
private property in some goods; but among primitives land is legally 
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treated as belonging directly or ultimately to the tribe or the kinship 
group; it is rarely sustained legally as an object of private property. 

When the law-jobs get done, these norms inevitably become the 
common denominator of legal culture. But the functions of law, 
whatever the norms they may give rise to in any particular society, 
are what constitute the crucial universal elements of the law. Any 
one or half-hundred societies may select one rule of law and not 
another—the range is wide—but none can ignore the law-jobs. In 
the last analysis, that the law-jobs get done is more important than 
how they are done. Their minimal doing is an imperative of social 
existence. Their doing with juristic finesse is an achievement of high 
skiU. 





12 


The Trend of the Law 


There has been no straight line of development in the growth of 
law. The evolution of law as a phase of societal evolution has been 
no more an undeviating lineal development than has been the evo¬ 
lution of life forms in the organic world. Variation about a common 
core of organic structures and functions is characteristic of all forms 
of life. It is also characteristic of all forms of human culture and of 
the legal aspects of those cultures. Specific life forms and cultures 
have their own peculiarities resulting from variation and adaptation, 
and the natural history of each of them is unique. Therefore, it is 
an outmoded fallacy to suppose that the histories of all cultures 
shall move through identical steps or stages and that the resulting 
forms must be or have been close in similarity at specific points in 
their sequences of development. 

Yet even as anthropology in keeping with all modern sciences 
is historical and evolutionary in one phase of its concern, so is the 
anthropology of law. Our primary concern, it is true, is functional: 
How docs the law work as a whole.? Why does it work as it docs? 
How and why do its parts work as they do in relation to each other 
and to the cultural totality and the social entirety? But culture and 
soacty are not momentary things. They come out of the past, exist 
in the present, and continue into the future. They have historical 
continuity. What they arc is the product of what they have been, 
worked upon by presently impinging conditions and forces. What 
they will be is the product of what they arc, worked upon by the 
conditions and forces that shall engage them in the future. Neither 
the present nor the future can be understood without a knowledge 
of the past, although knowledge of the past alone does not hold the 
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key to an understanding of the present or to an exact prescience of 
the shape of things to come. 

Thus with the law; its present nature and functions are our chief 
concern, but its general history also has significance. 

The trend of the law, like the trend of society and culture has 
been one of steadily increasing complexity. The study of this process 
is the aim of the evolutionary method, whose main interest, in the 
words of Maciver, “is not the modification of specific form into 
specific form but the emergence of a variety of more specific forms 
from the less specific.” * Cultural evolution as conceived today may 
be taken to mean “the passage from simplicity to complexity, from 
homogeneity to heterogeneity, which, from empirical observation of 
living soaeties and their material remains may be deduced to have 
occurred and to be still occurring in the world of social life among 
men.” * The society and legal life of the Ashanti arc obviously fur¬ 
ther evolved than those of the Eskimo. 

Viewed synchronistically, it is possible and wholly proper to treat 
the several law systems that are analyaed in this b^k as represent¬ 
ing no more than a range of variation arranged on a scale of lesser 
to greater complexity with no inference as to growth sequence. Such 
a treatment may be called comparative—functional. When concern 
with growth sequence is added, the treatment becomes comparative— 
functional—evolutionary. The significance of the evolutionary aspect 
is, as demonstrated by modern science (both physical and social), 
secondary to the functional. Nevertheless, it is purblindness to let 
the primary interest wholly smother the secondary. It deserves its 
due. 

The societies we have analyzed with respect to their legal aspects 
arc all roughly contemporary to each other, and they were contem¬ 
porary to nineteenth- and early iwenticih<cntury European and 
American cultures. As societies we cannot comfortably say that one 
is appreciably older than the other—except perhaps that Eskimo 
culture has held its general form for a number of centuries longer 
than the others. This may also be true for Ifugao. As for the Plains 
cultures and the Ashanti, we know that they achieved their recent 
forms within the last several hundred years. They are not old. But 

^ MkItct, Society, p. 414, 

* E. A. Hoebel, Mat la die Primitiee World (N«w York, 1949). p. 4S7. 
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they are nevertheless primitive. The point to be grasped is that 
among contemporary societies primitiveness docs not necessarily 
mean antiquity, in spite of the fact that primary means first. What 
it does mean is that the cultural forms of primitive societies are 
more similar in their general characteristics to those that presumably 
prevailed in the early cultures of the infancy of mankind. 

No scientifically restrained anthropologist of today will even 
hazard a statement as to what the specific details of any social insti' 
tution may have been within the societies of early paleolithic men. 
When the Sunday Supplement writer calls for a statement on the 
love-life of Neanderthal Man, the most that can be reasonably sug¬ 
gested is that he undoubtedly had one. But whether he practic^ 
monogamy or polygamy, levirate, sororate, cross-cousin, or hus- 
bandVsister’s-son marriage—whether he had matrilineal or patri¬ 
lineal clans, or none at all, there is no way of knowing for sure. 

Yet a good deal is to be known—and is known—about those as¬ 
pects of his social life that are closely linked to the enduring rem¬ 
nants of his material culture. We know specifically that his tech¬ 
nology was limited to simple chipped stone and wooden tools. He 
did not even possess the bow and arrow. We know that he was 
limited to a direct hunting and collecting subsistence. He had no 
domesticated plants or animals; he was utterly lacking in the rudi¬ 
ments of a gardening, agricultural, or pastoral economy. His stock 
of capital goods was most meager. He built no permanent houses 
and raised no towns. These arc all facts directly and unmistakablv 
established by paleolithic archaeology. 

These facts provide a starting point for formulation of certain 
inferences concerning the social life of Early Man, particularly with 
respect to population size of communities, to probable characteristics 
of political organization, and law-ways. 

The methodology for such an undertaking is to scrutinize all con¬ 
temporary or recently existing primitive societies that live by simple 
hunting and collecting devices to see whether there are any common 
social characteristics present or specifically absent from their cul¬ 
tures. If their presence or absence may be causally linked to the dis¬ 
tinctive features of all simple hunting and gathering technologies, 
then we may reasonably infer the likelihood of the presence or ab¬ 
sence of these very traits in early simple hunting and gathering so- 
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ciciics. So aIso> when comparative anthropological studies establish 
a universal nuclear core of general traits as being present in all em¬ 
pirically observed cultures then it is scienu6cally reasonable to infer 
that these traits, which form the “common denominator of culture,” 
were also probably present in early prehistoric cultures, even though 
they cannot be causally ascribed to any known archaeological evi¬ 
dence. The universal existence of an incest tabu would be an ex¬ 
ample in point.^ 

Although, as Murdock indicates, the universals may be specified 
in broad outline, they “rarely if ever . . . represent identities in 
specific cultural content.” * The realized range of variation in cul¬ 
turally esublished norms is too great for that. 

We caimot say with any reasonable certainty what the specific 
rules of law or any other forms of behavior were for any early so¬ 
ciety. But what we can do by comparative study and causal associa¬ 
tion with known material remnants of early cultures is to generalize 
the broad characteristics of social institutions that probably were 
present, and we can negatively assert their absence if such institu¬ 
tions and forms are not found in directly observed hunting and col¬ 
lecting cultures. 

Thus can some of the main lines in the trend of legal forms from 
primal times to the present be sketched as they have unfolded 
through divergent evolution. 

Prehistoric archaeology and comparative human biology have 
established unequivocally that man emerged from the subhuman, 
supersimian state a million and more years ago. The earliest human 
forms had only the slightest traces of culture, but through the sub¬ 
sequent ages man has been steadily increasing and diversifying his 
cultural inventory as he has moved up through the Dawn Stone, 
Old Stone, New Stone, Bronze, Iron, Steam, and Electrical Ages 

* Sc« G. P. Murdock, "The Common Denomiiutor <d Culture,** In R. Liaton, 
cd.. TAf Seienef of Man in the World Cridt (New York, 2945), pp. 133-142. 

* “Pur example, not only does every culture have a bnj^age, but all languages 
are resolvable into ulentical kinds of components, such as phonemes or conventional 
sound units, words or meaningful combinations of phonemes, grammar or standard 
rules for combining words into sentences. Similarly funeral rites always include 
expressions of grief, a means of disposing of the coque, rituals designed to protect 
the partidpants from supernatural harm, and the like.** Liaton, Stitnet of Una, 
p. 234. Yet no linguist could predict in advance what the language of an unknown 
people will be. 
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into t^c Atomic, In general subsistence economy he has moved 
from simple collecting and hunting into higher hunting on into 
hoe culture (gardening) or simple pastoralism, thence into agricul¬ 
ture (involving the use of the plovir) or higher pastoralism, on into 
modern industrialism. A definite sequence is indicated here except 
that gardening and pastoralism have no priority with respect to 
each other. They are roughly contemporaneous alternatives depend¬ 
ent primarily on the type of physical environment a people inhabits. 
Grasslands and semideserts do not lend themselves to primitive 
gardening, which tends to be limited to forested areas, and so primi¬ 
tive grassland and semidcsert dwellers usually take to herding as 
their advanced form of economy. 

Economics may also be mixed. The Comanches were both hunters 
and herders. The Nuers of the East African Sudan raise millet and 
maize during the wet season when they live in villages; in the dry 
season they break up into small scattered camps as they seek pas¬ 
turage for their cattle. 

People who have achieved higher levels of economics rarely 
abandon completely the earlier forms of food-getting. Even our new 
atomic civilization utilizes extensive agriculture and herding, and 
some of its members occasionally take time off for hunting, fishing, 
or backyard gardening. The rubrics of subsistence classification arc 
not exclusive, therefore; they merely indicate the predominating 
food-getting method. 

The next point to get firmly in mind is that in its own particular 
history a society does not have to go through all the successive steps 
of the technological sequence. Borrowing may make great leaps 
possible. Eskimos arc tc^ay serviced by airplanes and steamships. 
Th^ moved from simple hunting savagery into a mechanical civili¬ 
zation within the span of a hundred years. But—in the evolution of 
culture, collecting and hunting came first; they endured throughout 
the Old Stone Age: a span of a full million years—95 per cent 
of all the time man has existed as man. The first domestication of 
plants and animals did not take place until Neolithic times-not 
more than 20,000 years ago. And the Machine Age got its start 
hardly more than three centuries back. 

A society with a hunting culture is more primitive and less evolved 
than one with hoc-culture or simple pastoralism. These in turn are 
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more primitive than one with agriculture or higher pastoralism; 
and these in turn are more primitive than one with industrialization. 

Simple collecting and hunting societies are by no means all identi¬ 
cal with each other; diversity and variation exist even on this low 
level. (Australian tribes show tremendous elaboration of kinship 
organization as against the Shoshone Indians or the Andaman Is¬ 
landers, who arc both on a very similar economic and social level 
of organization. Their religious forms are also markedly different 
in detail.) 

As for law, simple societies need Hide of it. If the more primitive 
sociedes are more lawless than the more civilized, it is not in the 
sense that they arc ipso facto more disorderly; quite the contrary. 
It is because they arc more homogeneous; relations are more direct 
and intimate; interests arc shared by all in a solid commonality; and 
there are fewer things to quarrel about. Because relations arc more 
direct and intimate, the primary, informal mechanisms of social con¬ 
trol arc more generally effective. Precisely as a society acquires a 
more complex culture and moves into civilization, opposite condi¬ 
tions come into play. Homogeneity gives way to heterogeneity. 
Common interests shrink in relation to special interests. Face-to-face 
relations exist not between all the members of the society but only 
among a progressively smaller proportion of them. Genealological 
kinship links not all the members as it did heretofore but only a 
progressively smaller proportion of them. Access to material go^s 
becomes more and more indirect, with greater possibilities for un¬ 
even allocarion, and the struggle among the members of a given 
society for access to the available goods becomes intensified. Every¬ 
thing moves to increase the potentialides for conflict within the so¬ 
ciety. The need for explicit controls becomes increasingly greater. 
The paradox (albeit only a paradox for those who unwittingly as¬ 
sume that civilized prople are more moral than uncivilized) is that 
the more civilized man becomes, the greater is man’s need for law, 
and the more law he creates. Law is but a response to social needs. 

The simple community of the lower primitive societies ordinarily 
consists of a few closely related families who comprise a kindred. 
Relationship is bilateral; i.e., kinship to the mother’s relatives is felt 
to be equally as strong as to the father’s. The community group, 
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although it may be ethnologically a segment of a tribe, is autono* 
mous and politically independent. There is no tribal state. Leader¬ 
ship resides in family or local group headmen who have little coer¬ 
cive authority and are hence lacking in both the means to exploit 
and the means to judge. They are not explicitly elected to office; 
rather, they lead by the tacit consent of their followers, and they 
lose their leadership when their people begin no longer to accept 
their suggesdons—when they begin to accede to the ideas of some 
other man. As it is, their leadership is confined to action in routine 
matters. The patriarchal tyrant of the primidve horde is nothing 
but a figment of nineteenth-century speculation. The simplest primi¬ 
tive societies are democratic to the point of near-anarchy. But primi¬ 
tive anarchy does not mean disorder. Anarchy as synonymous with 
disorder occurs only temporarily in complex societies when in a 
social cataclysm the regulating restraints of government and law 
are suddenly and disastrously removed. 

In the pristine state where all social reladons are face to face, 
where the meager economic resources are open to all and shared by 
all, where interests are simple and common, basic order is main¬ 
tained through the primary mechanisms of social control. There is 
little recognized need for any extensive suprafamilial authority. In 
the words of Murdock, '^United by reciprocal relations and bound 
by a common culture, the members of the community form an ‘in¬ 
group,’ characterized by internal peace, law, order, and cooperative 
effort. Since they assist one another in the activities which gratify 
basic drives, and provide one another with certain derivative satis¬ 
factions obtainable only in social life, there develops among them a 
collective sentiment of group solidarity and loyalty, which has been 
variously termed syngenism, we-fecling, esprit de corps, and con¬ 
sciousness of kind." * 

“Every member is ordinarily acquainted more or less intimately 
with every other member, and has learned through association to 
adapt his behavior to that of each of his fellows, so that the group 
is bound together by a complex network of interpersonal relation¬ 
ships."* • 

Whenever special questions of moment arise, we find that the 

* G. P. Murdwk, SociA Structure (New York, 1949), p. 83. 

• tbii., p. 8a. 
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issue is discussed at length by all the adult males o£ the group until 
a consensus is arrived at. The legislative halls of civilization have 
their foundations in the “town meetings" of the primitive groups. 

Although many writers, especially the earlier ones, have empha* 
sized the kinship aspect of primitive society and its law, it is impor¬ 
tant to note that in the most primitive groups the isolated kindred 
is territorially discrete. “Every human society has some sort of terri¬ 
torial structure.” ^ The mcmlxrs of the group arc usually closely re¬ 
lated and they live separately from other groups; they move about 
in their own recognized territory and their sense of cohesion rests 
equally on kinship and territorial bonds. 

Every one of these small groups naturally has contacts with other 
local groups with whom they form a tribe. They generally inter¬ 
marry, for the universal incest tabu forces local exogamy when all 
members of the community are closely related. They may also a)m- 
bine for ceremonial purposes or they may join for seasonal economic 
activities as in the Shoshone Indian pine-nut gatherings. For the 
most part, it is in conflicts of individual relations of members of 
different local groups within a tribe that such law as there is is en¬ 
gendered—always remembering, however, that almost all peoples 
conceive of some acts which arc believed to endanger the group as 
a whole and arc treated as offenses against the society per se. 

If the orientation of the culture as a whole is noncompetitive, the 
data indicate that in the simple societies there is little development 
of legal forms and mechanisms. This is the situation that exists 
among the Negrito Andaman Islanders, who live in the southeast¬ 
ern part of the Indian Ocean. The Andamanese, who are strictly 
gatherers and hunters, live in small village communities and are 
absolutely monogamous. Kinship as such is slighted to an extent 
hardly approached by any other society; emphasis upon age- 
seniority and extensive lending and giving of goi^s and food serve 
as binding equivalents. The Andamanese were most fierce in their 
hostility to the rare outsiders who reached their shores. Many a 
shipwrecked crew was annihilated in the seventeenth and eighteenth 
centuries. But among themselves relations were tranquil for the 
most part. 

^ A. R. Radcliffe-Brown, Prebce, in M. Porcet and E. E. Evaoi-PritcHard, ed*., 
African PcHtieal SytUms (Oxford, 1940), p. xiv. 
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Overgeneralizing the tendency, but still revealing its basic charao 
ter, A. R. Radclific-Brown reports from his own field observations, 
“the only painful result of anii-social actions was loss of esteem by 
others. This in itself was a punishment that the Andamanese, with 
their great personal vanity, would feel keenly, and it was in most 
instances sufficient to prevent such actions. For the rest, good order 
depended largely on the influence of the more prominent men and 
women.”* These more prominent men are the local headmen of 
whom there is at least one in each community, personable leaders 
who arc naturally dynamic and who attract young men from other 
local groups as followers. Such headmen arc spoken of as cr^^uro, 
"big.” 

Now in spite of what Radcliffe-Brown says in the quotation just 
died, he also reports that woundings, killings, theft, adultery, and 
malicious destruction do occur. Theft is particularly obnoxious to 
the Andamanese, since any object may be had for the asking and 
without pay, subject only to the expectancy of a reciprocal gift at a 
later date. The act of theft, although our reporter does not say so, 
apparently implies a form of deliberate and intended aggression 
against the victim, even as does malicious destruction. 

Whatever the motivation of the thief, the response of his victim 
may be one of a variety of patterns ranging from do-nothingism 
through throwing a tantrum to an outright assault on the culprit. 
Dispute behavior was not studied in any detail by Radcliffe-Brown, 
whose interests have always centered on formal and generalized so* 
cial structure rather than on the actions of people as such. ConsC' 
quentiy, we know nothing about what causes one man to remain 
pacific while another indulges in a display of anger. No cases are 
offered or analyzed. We are given no idea of the relative frequency 
of theft or adultery; nor do we have any idea of how many aggrieved 
men do nothing, throw a tantrum, or spear the wrongdoer. 

The tantrum follows a pattern that nms close to regulated combat. 
The wronged man lets loose a string of vituperation and smashes 
some property, his own and other peoples’. Or he throws a spear 
or shoots an arrow close to the offender without, however, actually 
trying to hit him. Nevertheless, people act so afraid of a man in his 
tantrums that the women and children flee to the jungle to get out 

* A. R. RsdcMc'Brown. TAf Andaman Itlaadert (CAmbridfic, X9 m), p. 53. 
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of his range, and if he is a formidable person, the men will some* 
times take to the bush with them. However—and this is important 
-—intervention by an cr-f(uro “would immediately bring such a scene 
to an end." • In other words, the headman of the local group exer¬ 
cises a pacifying influence on behalf of the society to forestall the 
possibility of a feud developing within his little community, for 
killing an oiTendcr may lead to retaliatory killing by his immediate 
kins m en. It seems possible, too, that a Kiowa-like situation exists 
here: the aggrieved party knows that he may relieve his feelings 
in a public display of anger and a demonstration of intent to do 
bodily harm to the wrongdoer without having to carry through his 
threats, because a community “official” will come forth to calm him 
down. He is able to set forth a warning to other men, however, that 
he is not one to be trifled with too lightly. 

In event of an actual killing, the reported course is for the killer 
to flee to the jungle with such of his friends as want to hide out 
with him. After a while he is supposed to be able to return without 
great danger of retaliation; retention of feud or a lingering desire 
for blood revenge are not Andaman traits. 

Rudimentary law-ways arc here then, but they arc almost inchoate. 
Theft and adultery do not elicit a demand for damages and hence 
no procedural forms have been developed. The absence of a compen¬ 
satory desire is, we suspect, a consequence of the fact that property 
is so mobile among the Andamanese and possession of goods is not 
valued. The blood revenge tendency is present, but it does not so¬ 
lidify because the kinship sentiment is weak and the community 
desire for internal tranquillity as informally expressed through the 
intervention of the big man works to reestablish a harmonious bal¬ 
ance of relationships. 

Brown found no instances of collective communal action on the 
legal level and concludes that, “There docs not appear to have been 
in the Andamans any such thing as the punishment of crime." *• Of 
public delicts there were none. 

As an additional example of a comparable low-level law system 
the behavior of the Shoshone Indians of the Great Basin may be 
noted. Specifically, the following account refers to the Seed Eater 
(H3^andi\a) band of Shoshones who occupy the desert just south 

• Ibid., pp. 40-49. IM., p. 48. 




298 


THE LAW OF PRIMITIVE MAN 


of the Snake River and to the west of Pocatello, Idaho.*^ The Sho¬ 
shones are closely related to the Comanches linguistically and their 
culture represents the prototype from which the Comanche way of 
life originated. 

Shoshone culture, as a result of impinging peripheral contacts, 
during the nineteenth century was somewhat less stable than that 
of the Andaman Islanders. But its basic organization was, in the 
large, generally similar. It differed most notably in lacking the age- 
grading that ^aracterized the Andamanese. Legally it was similar 
in its lack of regularization of procedural reaction to aggressive acts 
within the band. It went beyond the Andamanese in planting the 
seeds of a criminal law in response to the ever-present threat of 
starvation. Alleged cannibals were destroyed and violators of the 
bulTalo hunt rules were indirectly punished by means of whipping 
their horses. But remember, the Eskimos, when confronted by 
famine-induced cannibalism, made no move to punish it, although 
they handled chronic lying, excessive sorcery, and homicidal recidi¬ 
vism exaedy as the Shoshones dealt with cannibalism. Similar situa¬ 
tions may produce parallel cultural responses among different peo¬ 
ple, but they do not necessarily do so. 

Another example of law on the simplest levels worthy of a brief 
description may be drawn from the Barama River Caribs as reported 
by Giliin.** 

Although the Barama River Caribs do some gardening, they are 
essentially a hunting and gathering people. The tribe is distinct in 
language and in certain other cultural traits as well as in holding a 
discrete territory, but it “has no political functions and little social 
importance." The political unit is the local group formed of a set¬ 
tlement comprising fifteen to fifty persons and widely separated 
from other settlements. Each local group has its headman, chosen 
for “his strength." As is usual in all the simple societies, “In so far 
as the headman’s personality carries weight his opinions are re¬ 
spected," but he “has no special power to enforce his orders." “ 

^ E. A. Heebei, *'Kotes on the Polidcal-Juridical Behavior of the Northern 
Shotbooe” (Appendix A, in The PofitieA Orgenizaion and Leut^tvays of ihe Co^ 
moTuhe Indian/), pp. 135-142. 

** /. P. GilKn, "Crime and Punishment Among the Barama River Carib," Ameri¬ 
can Anthropoiogi/t, 36:331-344 (1934). 

*• tbid., p. 333. 
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Most interpersonal trouble arises from intentional homicidal as> 
sault, adultery, theft, intentional poisoning, and sorcery. 

The penalty for adultery (“regarded as a delightfully exciting 
game except when one’s own wife becomes involved”) is death to the 
man at the hands of the cuckold, assisted by his brothers—if the 
husband wants to invoke the penalty. The killing is a privilege-right 
and no retaliation is supposed to follow.** 

An accidental killing, either by force of arms or poisoning, is le> 
gaily excused on the Imis of an interesting logic. As Gillin sees it, 
“The Carib philosophy on the matter of intent, stated in our terms, 
follows the reasoning that accidents are to be classed along with 
that whole group of natural incidents which arc often injurious 
and inconvenient to human beings. The causes, however, are spit' 
itual or supernatural, and the results are due to transgression, per¬ 
haps unconscious, of a tabu. If a man kills or poisons another by 
accident, he is merely acting as unconscious agent of the spiritual 
powers who constitute the effective agent and cannot be punished. 
Personal antagonism is eliminated in such a case, the solidity of the 
group is unaffected, and retaliation has no function"'* 

Who still says primitive man is capable of acting only emotionally 
and without the guidance of reason? 

The Caribs do not apparently like direct physical conflict. When 
they are befuddled at group drinking bouts, it is true that men fre¬ 
quently come to blows. And an adulterer caught in flagrante delicto 
will almost certainly be directly assaulted. But in more sober mo¬ 
ments, rather than rely on open legal procedure, the aggrieved Carib 
prefers recourse to poisoning or sorcery, using either his own magic 
or that of a hired professional sorcerer. Such procedure is legitimate, 
for “public opinion supports the use of poison and sorcery as means 
of retaliadng for an unprovoked offense,” and “if a Carib who has 
committed an offense discovers his victim using cither poison or 
sorcery against him as a retaliation, he devotes his efforts to self¬ 
protection [neutralizing magicl rather than to counter retaliation.” ** 
Unlike the Andamanese, who reputedly take no group action on 
a legal level against the utterly antisocial person, the Caribs pro- 

« ibiJ.. p. 335. 

Ibid., p. 337. (lutics mLoe). 

Ibid., p. 3 JS. 
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ceed as do the Eskimos against the not'to^-bornc*any'longer re- 
calcitrant. 

Occasionally a member of a group acquires a reputation among his 
fellows as an undesirable character. He may repeatedly pilfer from others’ 
fields; he may trouble the women, be lazy, show himself ungenerous, 
constantly pick quarrels, or make himself obnoxious in other ways. The 
men of the settlement will talk to him, but if he does nothing to im¬ 
prove his position in their eyes, he will be advised to leave on pain of 
having life made very unpleasant for him. 

If he persists in remaining he will find that he and his family are 
social outcasts: they are not invited to drinking parties; he will be unable 
to borrow anything; he will get no help in hunting, fishing, field cutting, 
canoe building or other activities in which the men assist one another, 
nor will his wife receix’e aid in her occupations; his household will be 
excluded from the water-hole and bathing place. In short, he will lose 
all advantages of group life. In aggravated cases, the other men may 
beat him or even kill him . . . Ostracism within the group and violence 
are, however, seldom necessary. Such a man with a vestige of common 
sense leaves the settlement while he can comfortably do so. I know of one 
man on the Barama who has been ejected from six setdements in this 
way, so that he has become a permanent outcast.^' 

No single ofiense, it can be seen from this, constitutes a crime. 
However, excessive malfeasance docs. The spoken warning is fol¬ 
lowed by withdrawal of all social reciprocity, and here we have law 
in Malinowski’s sense. And if this fails to work, the culprit may be 
beaten or killed (lynched) by the men of the community. Here we 
have law in the full connotation of the word—the application, in 
threat or in filer, of physical coercion by a party having the socially 
recognized privilege-right of so acting. First the threat—and then, if 
need be, the act 

One more interesting fact about the Caribs should be recorded. 
The people, as we have already said, prefer to avoid outright physi¬ 
cal violence. Consequently, when two men of distinct lo^ groups 
get into a serious quarrel, the members of the two groups break off 
relations and place an injunction on social intercourse between all 
members of the two groups. 

This might be looked upon only as an expression of hostility, but 

” JM.. p. J 43 . 
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it is quite clearly something more constructive than that. A person 
who dcHes the ban is scolded by his own headman and he may, if 
need be, be physically punished by his group leader. The object ap¬ 
pears to be to prevent contact when tensions arc high—contact that 
might lead to lighting and killing such as would involve the group 
in feud.^* 

When we take a look at the legal situation among the natives 
of Central Australia the basic outlines of the law-ways remain the 
same, but in specific detail there are notable differences as usual. 

The amazing thing about the Australians is their luxuriant pro¬ 
liferation of the nuances of kinship. Here they arc, by all counts 
on the most primitive level of recently living peoples, except in the 
field of kinship. And on this count they have showed a precocious 
ingenuity untouched by all the rest of known humanity. Don’t ask, 
“Why?" and expect an answer. No anthropologist has even made 
a good guess. All we can do is to call attention to the fact that there 
is a human tendency in the elaboration of culture to seize upon some 
aspect and go all-out with it. "Cultural orthogenesis,” it may be 
called, if we think of biological analogies; or "the tendency to 
skewed elaboration of culture,” if we prefer statistical images. Some¬ 
times we know enough about the culture history of a people to 
know why they have fixed on this or that phase of culture for elabo¬ 
ration, but the roots of the Australian situation are too deep in the 
unexposed soil of prehistory to make possible a reasonable guess. 
Nor is it to the point here to undertake any analysis of the maze of 
Australian kinship. What is significant for the purposes of our law 
studies is that the Australian consolidation of the kinship sentiments 
leads to a more definite formulation of legal patterns than is com¬ 
monly characteristic of peoples on a similar economic and social 
level.** Suffice it to say that although the Australians live the greater 
part of the year in small, isolated, roving local groups or camps of 
which Harrasscr identified more than five hundred, there arc also 
totcmic, moiety, and marriage class groupings that cut across local 

Ihid.. p. 3^0. 

For those who want a lead into this intricate and fascinating subject the fol¬ 
lowing references are suggested: A. R. Raddiffe-Brovn, “Social Orgaoizatioa of 
Australian Tribea," Oceania, I: (1939): this should be followed by W. E. Lawrence, 
“Altefoating Generations in Australia,” in O. P- Murdock, ed., StaJiet in tit Science 
of Society (New Haven, 1937). 
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and even tribal lines.” Marriage regulations defining specifically 
whom a person may and may not marry arc, as an expression of the 
elaborated kinship interest, strictly formulated and powerfully sanc¬ 
tioned. Most marriages are monogamous but all men in a husband’s 
marriage class may usually have limited access to his wife without 
such activity constituting adultery. Sex relations between a woman 
and a man not of her husband’s marriage class do constitute adul¬ 
tery and are severely punished. Regenerative rites are performed by 
initiated males in the utmost secrecy and the revelation of the secrets 
is also punished with extreme sanctions. 

Headmen are met in some areas, but generally in Australia the 
council of old men prevails. Gerontocracy is the rule. Through the 
exercise of their power in support of the tribal norms the old men 
enter juridically into a numb^ of dispute situations, and the line 
between private and criminal offenses becomes hazy indeed. Legal 
actions are frequent, for the Australians to even a greater degree 
than the Eskimos or the Comanches are prone to belligerent physi¬ 
cal aggression. What, then, happens? 

Personal quarrels stem mosdy from charges of adultery, theft 
from trees marked as personal property, or from a man’s hut in his 
absence, or from the appropriation of a wounded emu or kangaroo 
which was first struck by another hunter and which still bears his 
imbedded spear. It will make a difference as to whether both men 
are from the same or separate local groups. 

In no event will compensatory damages to be paid in goods be 
asked or be given. The sanctions are wholly physical. In the event of 
theft from the hut, if the culprit confesses when confronted by his 
accuser, he should return the purloined object and beat his own head 
with stones before the hut of the ofiended party. If he fails to punish 
himself after confession, the victim of his theft may strike him with 
a boomerang or spear him in the leg. If the alleged thief refuses 
to confess, a fight is likely to take place, ending in the wounding 
or killing of one or the other. Then a true judicial process is in¬ 
voked by the ciders. They palaver over the facts to determine 
whether a theft had aaually occurred. If they decide the charge was 
true, and if it had been the accused who was hurt or killed, then 

A. Harrattw, Die Knhttperletzuog bfi den aHStrediuhea Eingelfortnen (Bet- 
lagehcft 2ur vergleicbende Rechuwissciucluft, VoL 50, 1936), p. 11. 
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they rule the killing or wounding to be a privilege-right of the pun¬ 
isher and no further steps are taken. If ^e accuser was wounded 
and his accusation is judged just, the convicted thief is ordered to 
stand forth to be wounded in exactly the same part of the body, 
to the same extent and by the same type of weapon. If he had killed 
the accuser in the hght, he will be speared to death. Should he flee 
to escape the penalty, he becomes an outlaw to be killed on sight 
by any armed memlxr of the local group. 

The process is therefore stepped up through three stages: i) the 
wrong is righted through confession to a charge initiated by the 
wronged party, plus return of the goods, plus self-punishment; 2 ) 
failing this, the wronged party undertakes self-redress through 
wounding or perhaps killing the defendant; 3 ) failing in this, with 
a resultant wounding or killing of the plaintiflf, the council of elders 
enters with public action designed to see that justice is done through 
physical punishment of the thief equivalent to the physical injury 
sutfered by the plaintiff, who gets no extra satisfaction for his injury 
but who docs get the return of his stolen goods. 

Self-redress is buttressed by public action in case of need. 

Adultery seems to be handl^ in much the same way, except that 
rather than merely beat his head the contrite wrongdoer is expected 
to present his rump to be jabbed with a spear in the hands of the 
offended husband. An outright fight leads to consequences similar 
to those just described.** 

This is the picture that prevails for interpersonal disputes within 
the local group in Central Australia. Public offenses are ideally 
handled much more summarily. Incest, which constitutes any cross¬ 
ing of the lines of sexual tabu defined by a person’s own totem 
group, moiety, and marriage class, results in the spearing to death 
of both offenders after judgment by the elders. Revelation of the 
secret lore divulged by the old men to the younger as they go 
through the tribal secret initiation ceremonies results in a lethal 
spearing. For a woman or uninitiated man to come upon the elders 
when engaged in their churinga*^ ceremonies is fatal, even though 

C. Sirehlow, Die Arenie und Leriti*'Stimme in ZeatrA-Auttralien, ed. 
M. TOO Ixonbardi (Veroffentlkbungeo d«s V6]ker'Mt]4eunu Fraokfurt-am-Kiio. 
1907-20), 1915, pp. jff. 

** Psiated sUtM repre*entiog aocettnl ud poryoosl i(nrit*. 
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the meeting was entirely accidental. To know or to come into con¬ 
tact with the secrets of the universe when one has no right to these 
is a deadly crime; the old men exercise their power of control over 
knowledge and society with ruthless concern for their exclusive 
rights. But it is not merely domination over the uninitiated that the 
old men are striving to maintain. The grip of religion is so strong 
on their own minds, and they so greatly fear that any sacrilege wiU 
disturb the spirit forces in their relation to the band, that, theoreti¬ 
cally at least, an initiate who disturbs the sacred ceremonies by late 
arrival can be condemned by the old men and killed by the younger. 

Although the earlier reporters on Australia described these sanc¬ 
tions in ideological terms and indicated immediate and almost 
automatic application of the sanctions on the Hrst breach, it is more 
reasonable to expect variations on the supposed norm and a good 
deal of backing and filling in response to personal factors and cir¬ 
cumstances. There is in fact evidence enough to indicate that it 
frequently takes more than one transgression to cause a band to 
destroy one of its own members. Dawson observed that among the 
natives of West Victoria severe punishment (death) is applied, 
“should a person, through bad conduct, become a constant anxiety 
and trouble to the tribe.” *• The word “constant” is the important 
key. Once again, it is the case of the-not-to^M-borne-any-longer de¬ 
linquent who builds up to the criminal who must be expurgated.** 

Three specific cases recently reported in detail by Gdza Rdheim 
show the pattern clearly. The first, occurring between 1880 and 
1890, is that of a man who was a member of the Ellery Creek band. 
He was “aggressively promiscuous,” committing incestuous inter¬ 
course with women who were his classificatory mother, younger 
sister, sister’s daughter and father’s sister’s daughter. Quite a string 
that, in a society in which a single transgression of incest is sup¬ 
posed to be punished with death! But he was a\nara (strong and 
cheeky); he was capable of intimidating the women he consorted 
with and the men whose sense of propriety he outraged. “The thing 
went for a long time, because he was a strong man and very brave.” 
Talk and mere disapproval did not faze him, for although “they 
[the old men] ‘growled’ in every camp . . . that did not stop him.” 

** J. Dawsoo, Atutrelum Aborijpntt (Londoa, i 9 $i), p. 7$. 

Harrauer, p. 34, cites a half'^oxen stmiUr ooces for other parts of Australta. 
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Nor did individual husbands dare to lift a hand against him. It was 
not until the warriors of three communities (one his own) were 
convened under a leader who got them together that action was 
taken. They agreed on his death. But even with this mustering of 
force it was not done by them directly. The women were “ordered" 
to lure him into the bush, engage him in intercourse, seize him, and 
kill him. They did it with a vengeance. His own mother-in-law 
snared him in the sexual embrace. Then he was pounced on by 
the rest of the females who attacked him with their digging sticks. 

First they pushed his eyes out and then they poked the heavy 
sticks right through his body, through the nostrils, through his head, 
etc., until they killed him." ” 

The second ease is more cryptically presented. Bark was a pro¬ 
miscuous man who made a habit of traveling around without the 
company of his wife, as is regular. He committed incest with his 
mother-in-law, daughter, and classificatory mother—among others. 
At first, according to Rdheim's report, he was ostracized. Finally, 
he was killed by “quite a lot of men.”*® 

Then there was Lumps of Flesh (“1.0., he has committed incest 
and consequently has little lumps in his flesh"). He was promiscuous 
with "all degrees of relatives.” Eventually the old men palavered 
and announced that they were going to decorate him for a totemic 
ceremony (the illpangura). He was innocently taken in, and when 
he sat down to be decorated, they held him fast while his throat 
was slit. To finish him off they cut him in pieces and hun? the bits 
in the trees.” 

Trouble between bands or members of different bands raises its 
own special problems for the Australians. Self-redress may possibly 
not be view^ as a privilege-right when an out-grouper comes to 
attack a member of the home body who has offended him. Remem¬ 
ber that compensation through payment of damages docs not exist 
among these people; the only recognized penalty is in physical pun¬ 
ishment. An outright attack on an alleged wrongdoer from another 
camp almost certainly leads to armed resistance or a counterattack. 
Then a condition of intergroup war or intratribal feud exists, de- 

“ G6 m R^eiin, ‘The Primevt] Horde io Ceowl Auttnli*," Jottnd of Com- 
pormiM Ptychopalhology, (iSMa). 

*• Ibid., pp. 457-458. 
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pending on whether the local group or the tribe is looked upon as 
constituting the largest effective social unit. Among the Australians 
it is clearly a matter of feud, because although it is nominally within 
the discretion of each local group to decide what course of action 
will be taken, all local groups accede at some times to utilization of 
an institutionalized intergroup procedure for settling quarrels be- 
tween their members. For ceremonial and social purposes the various 
independent hordes within the Australian tribo get together peri¬ 
odically for great ceremonies. This is important in their life-ways; 
unsettled quarrels between the groups make the enjoyment of such 
gatherings impossible, and so overriding common interests on a 
tribal scale have led to the development of adjudication and satis¬ 
faction-giving procedures in the form of regulated combat for which 
the Australian aborigines are so famous. 

A classic example of the procedure is given by Howiit.” 

When a serious offense occurred and the offender belonged to some 
one of the other local divisions, the custom was to send a messenger 
(Wirri-gir) to call on him to come forward and undergo punishment. 
In such a case, if he were a man of consequence, or if the affair caused 
much feeling among the people, all the totemites of each of the men 
assembled under their respective Headmen at the place agreed on. 

Such a case occurred at the Mukjarawaint tribe, and was reported to 
me by a man of the Garchuka totem, whose brother and maternal 
grandfather had for some matter of personal offense killed a man of the 
black snake (Wulcrnunt) totem. They speared him at night, when he 
was sleeping in his camp, and escaped, but were seen and recognized 
by his wife. The relatives of the deceased sent a Wirri-gir to the offend¬ 
ers, telling them to look out for themselves and be prepared for revenge. 
A messenger was sent in reply saying that they should come with their 
friends, and that they would be prepared to stand out and have spears 
thrown at them. There was then a great meeting of the respective totems, 
the Garchuka being that of the offenders, and the Wulcrnunt that of the 
avengers. 

Having met as arranged, at the time and place fixed, with their re¬ 
spective kindreds, the Garchuka Headman stood out between the op¬ 
posed totemites and made a speech, calling upon his men not to take 
any unfair advantage in the encounter. Then he appointed a spot near 

*• A. W. Howitt, Natitf* Tribet of Sou/h^Eoit Auftralio (Loodoa, 1904), pp. 
334 - 355 - 
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at hand where the expiatory encounter should take place that afternoon, 
it being agreed that as soon as the offenders had been struck by a spear 
the combat should cease. Then the offenders stood out, armed with 
shields, and received the spears thrown at them by the dead man’s kin¬ 
dred, until at length one of them was wounded. The Headman of the 
Garchukas then threw a lighted piece of bark, which he held, into the 
air, and the fight ceased. If it had been continued there would have 
been a general fight between the two totems.’* 

More details on the gradations and variations in the handling of 
intergroup delicts are given by Lloyd Warner for the Murngin tribe 
of Arnhem Land, just west of the Gulf of Carpenteria, in northern 
Australia." Homicide among these people is frequent, Warner as¬ 
serting that to his knowledge there had been seventy killings in a 
twenty-year period. Fifty of these are said to have been “clan re¬ 
taliations,” i.e., the killing of people of one totem group by those of 
another in reaction to a supposed offense. Fifteen of these were 
simple blood-revenge slayings. Ten were penalties for the abduction 
of women. Five were for alleged sorcery. And for these there were 
five counterkillings. Then there were five executions for looking 
upon totemic insignia by persons who had no privilege to do so. 
Quite a bloody record for a population of considerably less than 
1,000—a record that indicates something of die destructive potentiali¬ 
ties for a simple primitive people if the lex talionis were to go un¬ 
checked. 

If a wife-abductor among the Murngin is to be killed, he alone 
is the selected victim, and he is waylaid in his sleep by a group of 
stealthy young men from the local group which he had raided. 
Although such attacks are usually done without the approval of the 
elders, the whole group of the killers is liable to retaliation through 
the “death adder,” which is a night attack on the whole camp of the 
killers by all the warriors of the avenging group, who engage in a 
magical sham attack before they set out on the earnest enterprise. 

It is to avoid the mutually disastrous effects of such bloodletting 
that the Murngin, like other Australians, may arrange a related 
duel, or expiatory combat. “The expiatory combats and regulated 

s* The tcnnon-relieving aqwcts of rituilixed conflict are readily obiervable in thU 
kind of proceeding. 

W. L. Warner, "Murngin Warfare,** Ocenis, 1:457-477 (>93®)* 
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fights of the Australians are also all of them palpably means of 
ending a quarrel, or marking a point beyond which it must not go. 
They do not seek to punish a wrong, but to arrest vengeance . . . 
at a point which will save the breaking out of a devastating fight.** 
The purp>oses of the undertaking are to see that the injured group 
gets sati^action by hurting the evildoer as be has hurt it and to 
reestablish equilibrium between the groups by assuring a counter- 
balancing blo^letting which is not fatal. 

In the Murngin way, the injured group is restrained by its elders 
until it has cooled down. Then it sends a messenger to the offenders 
with an invitation to formal ‘^combat.** If the invitation is accepted, 
the warriors of both parties arrive at the designated dueling ground 
on the given day. lliey come dancing and singing—for this is a 
ritual affair. Once there, they line up facing each odier beyond the 
range of a hurled spear just to play it safe. The ceremony proper 
opens with the injured group approaching the offenders while do¬ 
ing its chief totemic dance. The dancing approach done, they turn 
and walk back to their places. Now the offenders dance and ap¬ 
proach likewise, and then return to their places. The “fight” is now 
ready to begin. 

The men who were accessories to the homicide, called “pushers,** 
come forth to be thrown at. Headless spears are hurled by the war¬ 
riors of the offended group, while the pushers dodge back and 
forth, shielded by two protectors who are close relatives of the 
throwers. Everyone throws at least one spear, while those who are 
not engaged in throwing spears hurl imprecations at the offending 
group who by usage cannot reply. 

When there has been enough of this the actual killers come forth 
to be thrown at with headed spears. Yet they must not be hit, for 
such an accident will lead to a general fight in hot blood. So while 
all in the offended group are throwing spears to their hearts* con¬ 
tent, their elders are exhorting them not to hit anyone. On the 
other side the old men are urging their young men not to lose their 
heads and become angry. 

At last, when the offended party has spent its energy for spear- 

•* L. T. Hobhoute. C. 0 . Wbecicr aod M. Gimbei^, TJi< MaieriA Cuittirt and 
Soeid Inaitutiont of the Stmpl«r Ptoplet (London, 1915). 
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throwing, the killers stand quietly while all the warriors of the of¬ 
fended group dance up to them. Now comes the crucial moment. If 
a spear is jabbed through the thigh of one of the killers, it means 
that all is over. If only a slight wound is given, it means that the 
aggrieved group is not wholly satisfied and, after allowing a tempo¬ 
rary truce, it will come for vengeance. No wound means immediate 
vengeance and may lead to a general fight on the spot. 

After all, there is no superior restraining power; it all depends on 
the self<ootrol of each group and the strength of the desire to raise 
the interests of mutuality atnve the emotions of group antagonism. 
The significant thing to recognize is that even on the very primitive 
level a distinct effort is made to regularize and resolve disputes and 
conflicts that endanger social well-being even when the local groups 
involved are sovereign and there is no superior force to hold them 
in check. In such instances as these they create the restraint (such 
as it is) themselves. 

Let us now move on to see what generalizations can be made 
about law among the primitive peoples who have developed to the 
level of the more highly organized hunters. The range of variation 
in degree of political structuring and in forms of legal procedures 
is obviously greater than among simple hunters and gatherers. The 
size of the local groups is generally increased as a result of a richer 
food supply. Population density is somewhat heavier but not intense. 
The local groups, coming into more constant association with each 
other, are frequently consolidated into a higher unit of organization 
—the band (e-g., Comanches), and in some instances the bands may 
be welded into a yet higher political structure—the tribal state 
(c.g., the Cheyennes). Although the leader of the local group gen¬ 
erally remains a mere headman, and so also the band leader, the 
political heads of the tribes begin to take on the definite marks of 
chieftainship. They possess attributes of authority that to some de¬ 
gree set them aside and above the usual run of men. A tendency to 
hereditary succession to chieftainship tends to be felt, but it is not 
yet ordinarily established as a fixed principle. It is merely that sons 
or nephews of chiefs (if the society is matrilincal) arc more likely 
to be^me conditioned to family traditions of social responsibility 
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and ambition. Further* through generalization the young sprouts 
of chiefs are identified in the minds of the people wi^ their fathers 
or uncles. An expectancy of leadership is attached to them. 

Kinship may or may not be strongly emphasized: clans may be 
present* but by no means is it the regular pattern. Nevertheless, kin* 
ship continues to loom large in the law. Kinsmen stand together. 

Homicide and adultery continue to be the chief sources of diffi- 
culty, and they remain almost exclusively private offenses. The 
higher hunters are generally warlike, as may well be expected of 
people who wrest their living from nature by force of arms. In inter¬ 
personal disputes there is a strong proclivity to resort to force. But 
there is an equally strong social interest in keeping internal resort 
to force within bounds. “There is always the enemy to fight.” Ag¬ 
gression can be readily turned outside the tribe. 

Another important factor that lends itself to the mitigation of 
physical exactions between members of the tribe is that through the 
higher development of material culture there is a richer inventory 
of economic goods. Goods can be equated with blood or physical and 
mental hurt. G>mposition is possible—private delicts become 
emendable. 

Among the Australians, Andamanese* and for the most part 
among the Shoshones* as has been seen, this possibility does not 
exist. Indeed, Hobhouse* Wheeler, and Ginsberg found only six 
instances of composition predominating among fifty societies dassi- 
fied as Gatherers and Lower Hunters (12 per cent). But among the 
societies classified as Higher Hunters by these investigators 25 out 
75 (33 per cent) allowed composition of most wrongs.** Among 
these people, however, if the demanded (or acceptable) damages 
are not forthcoming, kinsmen of an aggrieved party hack him in 
killing the offender or perhaps some other member of his group. 
Then there is once again the likelihood of retaliation and feud. But 
almost always there are the chiefs or other hig men to be called upon 
to intervene to prevent this or to help to bring it to an end, if feud 
gets under way. 

The weakness of the law on this particular level of social develop¬ 
ment is that the responsibility for adhering to established procedure 
still rests for the most part with the two contending parties. Each 
** Hobhouse, Wheeler and Ginsberg, p. 80. 
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ordioarily determines for itself the justice of its cause without sub* 
mission to a superior judicial authority except as a public consensus 
as to what is right and just may work to make itself felt in influ¬ 
encing the behavior of the litigants. Mediation there may be as 
among the Cheyennes; or Good Offices, or even arbitration. Still, 
the whole procedure may end in a resort to arms and internecine 
warfare. The well-being of the social body is precariously en¬ 
dangered. 

The development of criminal law remains weak. The Cheyennes 
are exceptional in making all homicides a public offense. Special 
threats to the economic security of the tribe may come under a 
tribal criminal jurisdiction, as we have seen it develop in the Plains. 
Excessive sorcery universally does, while ordinary sorcery remains a 
private matter to be handled on the level of countersorccry with 
occasional recourse to procedure in private law. 

The Law of Persons is still by far the bulkiest part of such law as 
exists, for property interests arc not yet diversified enough to give 
rise to many dashing claims as to economic rights. Yet when such 
skewed elaboration as occurs among the Yuroks comes into play, 
law is built to deal with economic matters in considerable detail. 

The law-ways of the Comanches, Cheyennes, and Kiowas as de¬ 
scribed and analyzed in Chapter VII exemplify the higher hunters 
sufficiently well so that further examples are hardly necessary. Still, 
as a reminder that wide variation is possible even though societies 
may be on the same general level of subsistence development, a 
bri^ consideration of the Indian tribes of the Northwest Coast of 
North America will be fruitful. 

These people arc primarily fishers and hunters of sea mammals, 
but they also trap and hunt the game of their rich forests. They arc 
economically blessed by a prodigal environment, and through ener¬ 
getic application of their own skills they enjoy a high standard of 
living and a wide margin beyond the level of bare subsistence. Most 
of the tribes in the area exhibit a strong development of the kinship 
sentiment. They have moieties and clans (usually matrilineal) sup¬ 
ported by elaborate mythologies objectively expressed in spectacular 
totemic art Political and social rank arc highly refined; chieftain¬ 
ship in each clan or village is inherited in "royal" lineages, and social 
rank must be achieved and main tained by competitive wealth ma- 
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nipulation, ostentatious display, conspicuous consumption, and the 
killing of people or the taking of slaves. 

The functions of the chief are centered about economic, social and 
ceremonial activities~>and warfare, if it can be dignified by this 
term. Only in a minor way are they concerned with political mat¬ 
ters. Rather, the group tends to subordinate and coalesce itself in the 
personality of the chief, who thinks egotistically more than he does 
politically. 

In each local group or tribe of the coast Tsimshian there is one house 
which ranks above all others. The head of this house is the chief of 
the tribe. In most tribes there arc several chiefs’ lineages in separate, 
though related, houses, but one is always recognized as the head chief, 
while the others are subordinate to him. 

A chief is the social and ceremonial figurehead of the tribe, but has 
very Hide formalized political power. He has no control over the prop¬ 
erty or lives of his tribesmen, but exerts his authority mainly through 
the prestige of his position and his own personality. TT^c cooperation of 
strong leaders in the tribe is necessary to any real extension of his power. 
Due to the fact that the reputation of the tribe among its neighbors 
depends brgely on the chief and his podatches, he is assured of his tribes¬ 
men’s support and assistance. 

A head chief holds the most powerful secular name, not only in his 
lineage, but also in his tribe, and possesses the right to the most danger¬ 
ous and powerful sacred names and spirits. Leadership in the secret 
society activities was a chiefs prerogative. It was he who conveyed super¬ 
natural power to a child for the first time and announced it ready for 
the secret sodety initiations. The organization of the winter festivities 
was in the hands of the chief and his councilors. They decided when 
the winter ceremonial season should start, who should give initiations 
and when they should be given. They could force initiations or prevent 
them as they saw fit. When the chief wanted to give a potlatch or a 
power demonstration no other tribesman might plan festivities that 
would interfere with his. Each head chief managed the winter season 
for his own tribe, assisted by the sub-chiefs. The head chiefe planned 
inter tribal affairs among them. A chief decided when the winter cere¬ 
monials should end and it was he who removed the influence of the 
spirits from the dwellings and the people at large. Often the chief was 
called in to remove the tabus from initiates also, though that was not 
necessary. Only wealthy families could afford the services of a chief since 
he had to be paid much more liberally than anyone else. 
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While a chief can expect constant and liberal economic support from 
his tribesmen, he docs not contribute to potlatchcs given by them. He is 
responsible for their economic welfare, must feed them when necessary 
and has to lay aside supplies for this purpose. He is also expected to be 
generous with his tribe and to give feasts to them from time to time. 
He constantly receives gifts from members of other tribes, either at 
poUalches or for services which he performs. Since his tribe furnishes 
him with wealth for his potlatchcs they expect to share in what he re¬ 
ceives from others . . . 

The main tic binding members of a tribe together is loyalty to their 
chief and participation in affairs that center around him. They elevate 
him to his position, support him, build his house, finance inter-tribal 
potlatchcs given by him and finally bury him. The members also pro¬ 
tect him and avenge any wrong committed against the chief or a mem¬ 
ber of his family. If a member of another tribe should injure, insult or 
kill their chief, the tribe may demand payment through the successor 
and the leading men. In pre-white times if it was not made the offend¬ 
ing tribe was raided. Should a tribesman kill a chief or chiefs relative 
in another tribe, all of the murderer's tribesmen must contribute to pay 
the relatives of the slain man and his tribe. 

Tribesmen arc by no means passive followers of their chief. The lin¬ 
eage heads act as his advisers in ail affairs of importance and withhold 
their support if they do not approve his plans. A number of generations 
ago the Ginax-angi • 'k tribe was so incensed because their chief allowed 
his son to take a copper shield that they had bought for the chief that 
they refused to furnish the wealth necessary to properly bury the chief 
and install his successor. More recently, Nias-yapana ’'t's tribesmen voted 
to hold a housewarming in his new home instead of painting it for him. 
In spite of the chiefs objection, the necessary funds weft contributed 
and the party held. Quite as often the chief won, as when the same 
Nias-ya^ana *'t married a Nass woman over the protests of his advisers, 
and then willed his house to her. The system of checks and balances 
which were customary prevented a chief from becoming an autocratic 
ruler and also saved him from becoming a mere puppet in the hands of 
powerful lineage heads.** 

A salient feature, along with elaborated rank order, of the North¬ 
west Coast cultures, is egocentrism blown to the point of narcissism. 
The ego sense is strong but the ego is weak and vulnerable. It is 

** Viob GarfieU, Tstmshign Clan end Society (Univenicy of Wuhiogtoa Pab- 
liadoai in Aotbropology, Vo]. 7, 1939), pp. 183-184. 
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easily injured and must be constantly reassured by means of external 
social gestures and symbolic acts on a grand scale: potlatch-giving 
or destruction of persons and property. Alternatively, legal settle¬ 
ments may also be sought, and even achieved. Individual offenses 
may be categorized as homicide, assault, negligence, etc., but in the 
native view they are basically all of a kind: defamation of character. 
The injured party is shamed, his (or his group’s) reputation is tar¬ 
nished by the insult; his social standing in the eyes of people is im¬ 
paired. His overriding purpose is not to punish the wrongdoer but 
to reestablish his prestige. Intent therefore plays no part in North¬ 
west Coast law. The e^ect is the thing and the effect must be wiped 
out by some counterbalancing act.** 

To understand this is important for understanding Northwest 
Coast behavior. Injury caused by nonhuman agencies produces the 
same wounded pride as do the acts of men. A potlatch must be 
given or property destroyed to recover esteem. Or, even more 
harshly, if a prince or high chief has died, his followers may go out 
to kill some other entirely innocent chief in the belief that it trans¬ 
fers the suffering to his lineage. So it was that when three relatives 
of a KwakiutI chief were once accidentally drowned a killing expe¬ 
dition was sent out in order “to let someone else wail." •* 

In another typical instance, a Tsimshian village was shooting a 
cannon to honor their dead chief. In their usual enthusiasm for mak¬ 
ing a big show they overloaded the cannon. It exploded and killed 
a tribesman. They were much humiliated and “^raid of the slur¬ 
ring remarks of other tribes,” so they decided to kill somebody in 
a neighborihg lineage with whom they were on bad terms because 
of an inadequate settlement of a previous killing. They managed to 
wound the first man they met, and then the next day they cheerfully 
paid damages for the assault, after which the assaulted village joined 
with the others in the burial of the chief whose resounding mourn¬ 
ing rites had touched off the event.** 

Among the Tsimshians, when a killing occurs, cither a feud or a 
legal action follows. Which it will be depends upon circumstances 

*• Cf. K. Oberg, •‘Crime and Puniihment to Tliogit Sodety " American Antkro- 
potagift. 36:X45-x56 (xM 4 ). 

•• H. Coderc. Figiring unth Property: A Study of KuraHiutl Potlatching and 
W^fare /792-/9J0 (American Ethoologial Society, Monograph xS, 1950), p. loa. 

Garfield, pp. aSi-aSa. 
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and the tempers of the two involved lineages. Recourse to legal ac* 
tion occurs for exactly the same reason that the regulated combat is 
invoked in Australia; it is the only alternative to killing and more 
killing. The killing may be donc> and a good deal of it is done, but 
it is too unnerving and upsetting to have it go too far. 

The procedure of settlement is highly formalized and the whole 
undertaking hangs in delicate balance as can be seen in the following 
reliable account. 

Men from the Gispaxla^^ts and Gilusta''u tribes, who had their vil¬ 
lages on opposite sides of the cove at Port Simpson, were gambling to¬ 
gether when they got into an argument over the game. In the brawl 
that followed five Gtspaxb*'a and three Gdutsa'u were killed. The 
Gtspaxla^'ts tribesmen then went up into the woods above the Gdutsa'u 
village and started firing on the dwelling of the chief, Nios-nawa. In his 
home as guests were a Haida chief and his two sons, who belonged to 
the Eagle clan. One of the sons was shot by Nias-mu • 'tk, a Gispaxlo • 't$, 
also an Eagle clansman. 

The lineage relatives of each murdered man asked indemnity from 
the murderer and his lineage. Since the procedure was the same in each 
case, a description of the request made by the Gispaxb* 't$ relatives of 
one of the murdered n>cn will sufSce. They selected the successor to the 
slain man to act as spokesman. Accompanied by his lineage relatives 
and spectators from the village, he went in front of the dwelling belong¬ 
ing to the murderer and his lineage and stood on the beach shouting 
many times, “Give me moose $kir«.” His hair was tied in a knot over 
his forehead like a warrior’s and he held an eagle tail feather in his 
hand. The G lutsa'u, knowing of the intended request, had gathered 
wealth and food for a feast. S^n the drum was heard in the house of 
the Gtlutsa'u murderer and his relatives came down to the beach, scat¬ 
tering eagle down to signify their peaceful intentions. They laid a moose 
<Vin in front of the spokesman, placing him upon it and carried him 
into their house. Other Gdutsa'u gathered around him, shooting into 
the air, but he did not move. In the house he was placed in the seat 
of honor, his relatives around him. 

The Gdutsa'u spokesman called for the compensation gifts, which 
were brought forward by the maternal uncle of the murderer and placed 
before the envoy. 'The latter arose, holding the eagle tail feather over 
his breast He looked neither to right nor left, for to have done so would 
have indicated that he intended to kill for revenge. The tension was 
very great since the slightest move on his part could have precipitated 



316 


THE LAW OF PRIMITIVE MAN 


general bloodshed. While the gifts were being brought in the relatives 
of the deceased sang one of their mourning songs. When the amount in 
front of the envoy satisfied him and his clan relatives he sat down. If 
they had not received suflident gifts they would have walked out with¬ 
out a word and the negotiations w'ould have had to be continued by the 
Gilutsa'u the next day When the amount was paid there was a general 
entertainment of songs and dramatizations, ending with a feast.** 

In sum: the great legal problem for the tribes of the Northwest 
Coast is the restoration of balance between the local group aggre¬ 
gates that make up the larger society. Because the local groups them¬ 
selves arc small kinship bodies they arc able to handle their internal 
personal problems on other than legal bases. Shaming suffices for 
this, “The big stick which is relied on in this control system [is] not 
physical punishment, but social attacks upon the extremely vulner¬ 
able egos of the members of the group.” •• But this same vulner¬ 
ability leads to wanton killing and strains the weak l^al machinery 
to the utmost. 


The real elaboration of law begins with the expansion of the 
^rdening-based tribes. With gardening an economic base is estab¬ 
lished that permits the maintenance ^ larger populations within 
a single community. More important, more communities can be 
maintained within a given geographical area. The pressures to main¬ 
tain peaceful equilibrium between the numerous dosely interacting 
communities become intensified. A further growth of law and a 
more eHectivc law is demanded. 

Land, a matter of little concern in the intratribal affairs of gath¬ 
erers and hunters, becomes a matter of primary interest for families 
and individuals. Allocation of rights, duties, privileges, powers, and 
immunities with respect to real estate are now extremely important. 
Material culture proliferates; chattel goods become (though sdll in 
relatively limited degree) issues of interest. The law of things begins 
to rival the law of persons. Most important, however, is the fact that 
the sodeties now have the potentiality of becoming so large that 
face-to-face relationships between all of their members are no longer 

•* Garfield, pp. 359-260. 

** Crtoe, Kwa^iutl. Haidt end Ttimtkian; A Study in SodA Contrd 

(Unpublished ms., University oi Uuh Library, 1951), p. 14^. 
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possible. The family still exists, as it does in all societies, but even the 
extended family is no longer coterminous with the discrete society. 
It may still constitute the population of a single village, but the vil¬ 
lage becomes part of a larger whole. 

The kinship principle has not atrophied; on the contrary it, too, 
expands along with the growing society. But to achieve this expan¬ 
sion its emphasis tends to shift from the bilateral kindred to fixation 
on a Setive device. The clan reaches its apogee. The fiction is that 
persons linked through one line of descent are more significantly 
related than are their kinsmen who are not linked through that 
line. The descent principle may be either matrilineal or patrilineal 
(among gardeners it is more commonly matrilineal) but the primary 
^ect is the same cither way. Half the genetic relatives of a person 
belong to his clan. The other half do not. Thus by an artificial dis¬ 
crimination, through an arbitrary process of paring down, the kin¬ 
ship group is enabled to retain a sharper identity in the face of ex¬ 
panding numbers. Thus it can continue to function as a body of 
mutual aid and protection, economically and legally; so can it con¬ 
tinue to perform ceremonial and governmental activities. Yet it docs 
this at the price of cutting off the individual in some degree from at 
least one of those who are his most intimate kinsmen: from either 
his mother or his father. One of them always belongs to a clan that 
is not his own. The Trobriand and Ashanti situations have revealed 
to us what manner of social and legal conflicts derive from this 
sacrifice in favor of the clan principle. 

The dan is peculiarly suitable to gardening peoples because of its 
usefulness as an administrative unit in the allocation of land rights. 
In virtually every horticultural sodety it holds de facto control of 
the land. Even when the ultimate title is vested de jure in the tribal 
chief or the national king (viz., the Ashanti) the actual land-admin¬ 
istering unit is the dan. The land is the stable base of all existence, 
and as long as the dan prevails no person or family goes landless, 
for no individual can alienate his holdings outside the clan, and the 
clan gives up its title only in utmost extremity. There is no agrarian 
problem for primitive sodeties. 

Because it is such a potent institution, the dan looms large in the 
law of horticultural sodeties. And looming large, it intensifies the 
problems of maintenance of sodal order. Clan solidarity commits 
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ihc clan to the challenge, “Strike my clan brother and you strike 
me.’* An oiTense against an individual is an offense against his en- 
tire clan. The reaction is collective, and a single disturbance can set 
hundreds of people into action. The upsetting consequences of an 
illegal act are apt to be magnified out of all proportion to the in¬ 
trinsic significance of the act itself. Add this to the multiplied kinds 
of circumstances (debt, trespass, theft) that have proliferated on the 
new level of culture and ^e conflict disturbances that can inter¬ 
nally disrupt the society are manifold. 

We sec a general situation, then, in which substantive law has be¬ 
come much more diversified through a new growth of the law of 
things (chattels and real property) and the active legal units within 
the society arc much larger and more definitively exclusive. 

Whether physical sanctions or damages in the form of property 
will be exacted by the injured person and his clansmen remains, 
among most of the less develoj>ed gardeners, mostly a matter of self- 
determination. Nevertheless, a trend toward composition is notice¬ 
able. Where Hobhouse, Wheeler, and Ginsberg found composition 
the regular form of sanction in twelve per cent of their sample of 
Gatherers and Lower Hunters, and in 33 per cent of their Higher 
Hunters, it becomes 45 per cent among the Horticulturalists.” In 
almost all instances, Imwever, action for damages remains only a 
first step. Refusal or failure on the part of the defendant party to pay 
up leads to assault or killing. Then retaliation and feuding are the 
unhappy consequence. 

As we have stated several times before, this is the fatal defect of 
most primitive law systems. Like the modern nation, each clan or 
kinship group determines for itself what the final acdon shall be, 
and no man, clan, or nation is competent to judge its own cause. 

Several correctives come into play. Right standards of conduct 
make their influence felt in any society, and in a limited number of 
kin-dominated societies the clan will not raise a hand to prosecute 
an injury to one of its members when his conduct has been patently 
outrageous. Or they may make only a weak effort to collect light 
damages. In a few societies the extreme act of formal exclusion from 
the clan may be taken in order to free the clan from any necessity 

•• Hobhouse, Wheeler end Ginsberg, p. 80. 
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of paying damages on a wrongdoer’s behalf and to free it from any 
need to get involved in a feud, if the culprit is killed by his victim’s 
kinsmen. In a relatively few societies such as Samoa or Cheyenne 
the erring person or his kin group initiate atonement on their own. 
Direct action, for example, can be taken in consequence of private 
wrongs by the injured kin group in Samoa, but it frequently results 
in bloody feuds, which are eventually stopped by the intervention 
of the fono, the council consisting of all household heads. To head 
off direct action by the offended group the matai, or honored house- 
hold head of the wrongdoer, humiliates himself by sitting all day 
before the house of the wronged man. Nothing is said, but at last 
if the injured man is willing to have the issue composed, he invites 
the matai in for i^<zi/a-drinking and food. Subsequendy, damages are 
paid in the form of five mats. Should he rebuff the matai, it means 
that an attack is contemplated and feud is in the offing. Homicide 
and adultery committed against ordinary men are serious torts, 
which, if the tortfeasor’s household is of a mind to compound them, 
make it necessary for the entire kinship group to go and perform 
ifonga, as the act of self-humiliation is called.^** 

A number of offenses, incidentally, are clear-cut crimes against 
the society itself and they are directly tried by the fono in full sitting. 
The case is argued pro and con by accusers and the defendant, as 
well as by other persons of account who might feel they have some¬ 
thing to say. It is done with all the high form of Polynesian eti¬ 
quette. Lise majesU against the person of the high chief (disrespect, 
adultery with his wives, assault on his person) is a first-order crime. 
No ambigmty as to whether such acts arc merely personal offenses 
against the chief or crimes against the society exists here as it does 
in the Trobriand situation. For it is not the Samoan chief who in¬ 
stitutes action and carries through the procedure. It is the council of 
household heads. Other public offenses are violation of ordinances 
(edicts) of the fono. insulting the village god (sacrilege), trying to 
stir up trouble between two household heads, excessive cruelty by 
a household head against his followers, incest, and refusal to settle 
a blood feud which threatens the security of the village. Lesser 
punishments imposed by the fono can take either the forms of Hnes 

Cf. Hogbin, Ltw and Order in Polynetia, p. a7J. 



320 


THE LAW OF PRIMITIVE MAN 


(food to be eaten by the whole village) or enforced physical labor on 
public projects. For more serious individual crimes there is exile, or 
a variety of painful physical punishments to be endured immedi¬ 
ately on the imposition of the penalty—or else death.** 

When whole households act in defiance of the village good, the 
jono moves in a body against them in an official confiscation of their 
goods, followed by exile. A decision against a family once arrived 
at by the council, “the leading men of the settlement, rising from 
the place of meeting, proceeded towards the residence of the ob¬ 
noxious family, attended by their followers, where they quickly 
seated themselves upon the ground in full view of the family they 
had decided to banish. The latter often heard of the sentence in suffi¬ 
cient time to enable them to remove their mats and other household 
property to a place of safety [Does this indicate that the offensive 
household was not invited or ordered to be present at the trial?]; 
but the livestock generally fell into the hands of the expelling party, 
who reserved them to feast upon after the work of the day." 

. . . One of the judicial party rose to make a speech ... for the bene¬ 
fit of the head of the doomed family, in which he informed him of the 
decision of the fono, and that they had come to enforce it. On the con¬ 
clusion of this speech one of the judicial party rose up and commenced 
to ring the breadfruit-trees [which of course will kill them] . . . The 
commencement of this work of destruction was either the signal for re¬ 
sistance to be offered, or for the family to gather up their belongings and 
remove from the dwelling. 

Whilst those proceedings were going on ... the old men sat around 
the spot . . . chatting together apparently quite unconcerned, and wait¬ 
ing for the return of the young men who had been dispatched to plunder 
the taro patches . . . On the whole of the provisions being collected, they 
were cooked and eaten by the expelling party, who then returned to 
their homes.** 

The supremacy of the council docs not always go unchallenged, 
however. Powerful individual families still fight for family sover¬ 
eignty—if they think they can get away with it. Or they threaten a 

** Margaret Mead, Social Organization of Manua (Bernice P. Bishop Museum, 
Bulletm •;$, 1930), p. 1(9. 

<» From ;. B. Stair, OW Samoa (London, 1897), pp. 91 ff .5 quoted in Hogbin. 
pp. 
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fight OD a scale chat holds forebodings of serious consequences, and 
so force a a)mpromise on the jono. One Samoan youth from a pow¬ 
erful household once stole a whole canoe-load of produce belonging 
to another village. His own fono condemned him, trussed him up 
like a pig, and took him over to the villagers from whom he had 
stolen. They were going to leave it up to them as to whether they 
would further punish the young man or have pity. His own house¬ 
hold dissented from the action of their fono and let it be known 
that they would fight if the boy were hurt. To avoid the fight, the 
wronged village agreed to accept an indemnity, which was trans¬ 
mitted to them by some of the senior members of the thiefs own 
fono.** 

Stair also tells of a high-ranking chief with a large following who 
committed adultery with the wife of another chief. Because the 
wife of a chief was involved, it was a fono matter. The fono exiled 
the adulterer to a neighboring island, but his household and friends 
agitated for remission of the sentence. When it was not forthcom¬ 
ing, the chief and his henchmen returned in force. The fono, not 
wanting to face up to a general battle, formally approved his re¬ 
turn. Then he, having won his point, decided caution and decency 
were the better part of valor and cleared out. 

In Samoa, as in most other tribes on the middle levels of develop¬ 
ment, society is not yet so organized that preponderant power is 
surely and always in the hands of the official agents of the society 
as against its stubborn, subordinate elements. The society as a whole 
must compromise, no matter how much it goes against the grain. 
The situation is exactly that faced by the United Nations in its 
dealings with Communist China in Korea. 

The salient feature of the struggle for law in the primitive socie¬ 
ties that have evolved into settled populations of gardeners is the 
effort to establish the interests of the society as a whole as superior 
to the impulses and interests of the kinship groups within the so¬ 
ciety. Individuals as individuals, on the one hand, can rarely chal¬ 
lenge the collective power of society with any enduring success. But 
it is otherwise with the kindred in the primitive world. The kin¬ 
ship group is frequently powerful enough, and it is commonly so 
self-conscious of its own solid identity and self-loyalty that it thinks 

** G. Brown, Mfhottiatu and Palynctiaat (loodoa, 1910), pp. 289-490. 
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more of its own special interests than it does of the concern of the 
society at large. With such sentiments and such power it can con¬ 
found the public law on occasion. 

The struggle of the law through the ages of development on the 
primitive level has revolved about the problem of subordinating the 
kin<entered psychology to that of the community. The kin senti¬ 
ment never dies, but ultimately public law triumphs. 

It has been through the emergence of institutionalized chieftain¬ 
ship that this was in large part achieved, although in every case the 
chief is surrounded by a council not of his own choosing. The coun¬ 
cil both aids him in executive administration and serves as a check, 
either democratic or oligarchic, on personal dictatorship and indi¬ 
vidual whim. 

Institutionalized chieftainship comes to mean a bestowal of power 
in the ofRce of the chief that is a mighty lure for ambitious men. 
As a check on dangerously disruptive, self-seeking power struggles 
legitimacy becomes an important principle. The hereditary tendency 
to the bestowal of chieftainship almost inevitably becomes a heredi¬ 
tary principle when chieftainship is endowed with real power. Usu¬ 
ally, as among the Trobrianders and Ashantis, a dominant clan or 
lineage is elevated to royal status and chiefs are chosen by fixed 
prindples from within the designated line. As the Ashanti materials 
so clearly showed, these primitives are nevertheless aware of the 
dangers in a narrow and absolute rule of succession, which more 
often than not would put an heir to succession into the kingship 
who has no aptitude for the job. The king may then be a feeble 
weakling, or worse still, a dangerous egomaniac. In the one case, 
the state may fail to function effectively in times of crisis. In the 
other, tyranny may supplant social justice and men suffer under 
corruption. Hence the public checks on the choice of the successor 
to chieftainship from among a number of eligible heirs in the royal 
line. Hence the machinery for impeachment 
Functional flexibility may also be maintained by using the heredi¬ 
tary principle for one order of chieftain and a purely functional 
principle of selection for another. The Iroquois Indians exemplify 
this arrangement. The sachems, or peace chiefs, were chosen from 
among the possessors of certain names inherited within certain 
maternal lineages within the clans. On the other hand, the War 
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Chiefs could include any outstanding fighter who was elevated by 
the Council of Sachems on the basis of his record.** 

The legal significance of the chief is, of course, that his personal 
law can with tribal backing become public law. The King’s Peace 
becomes the law of the tribe. This is not the inevitable path to the 
consolidation of a tribe or nation under a centralized rule of law, 
but it is the line of development most easily followed, and it appears 
to be the one most commonly used in the later development of 
primitive societies, earlier civilizations, and in the transition from 
feudalism to nationalism in Europe. It has its modern counterpart 
in relapse to dictatorship when monarchy fails and the difficulty 
of operating a democratic machinery becomes too great for a people 
unskilled in political sclf-conuol or lacking in a highly developed 
sense of the common interest. 

Ian Hogbin in his brief treatment of the rise of kingship in On- 
tong Java has an excellent account of one example of the process 
at work. 

Some eight generations ago {ca. 1830?) one Ke hangamea or¬ 
ganized a bunch of armed henchmen at whose head he set himself 
up as the first chief of all the tribe. He bullied and ruled by assas¬ 
sination of those who refused to ob^ his edicts. There was no 
legitimacy to his pretensions and his violence “led to a good deal of 
unrest.” Eventually, like many another tyrant, he was himself as- 
sassinated. His example had revealed the possibilities in kingship, 
however, and so for three successive generations little civil wars 
took place between rival aspirants. Eventually, a man named ’Avi’o 
managed to attain the position and hold it against all comers. Ap¬ 
parently the people had by this time had enough of turmoil and to 
this day they have continued to support his descendants in the king- 
ship. Kingship became legitimatized. And significantly, succession 
has not followed any rules of primogeniture within the family but 
has been on the same lines as succession within the joint family.” 
The most acceptable of the heirs becomes king. 

Around 1870 two ambitious brothers hoped to overthrow the 
royal line, but the principle of legitimacy was by then too well es¬ 
tablished. The plotters murdered the royal heir as a rallying signal 

B. R Quain, "Tbe IroqutM" in Margirrt Mead, ed., Coepnttion Compeu- 
don Among Primidp< Peoplet, eh»p. tuL 
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for their revolt. But their coup d'etat did not succeed. Only the men 
of their own joint family sioixl by them and some of these backed 
out when they saw how litde support there was going to be. In the 
end, "there remained no more than two dozen supporters to fight the 
whole royal line with as many allies as it could muster." The even¬ 
tual result was the death of ^e two ringleaders and most of their 
crew. The monarchy has never since been threatened. 

Even so, in the area of law, the important kindreds continued to 
keep legal action in their own bands except for occasional interven¬ 
tion by the king on behalf of wronged persons whose kinsmen were 
too weak to be able to face up to the power of a stronger kinship 
group. The early kings also exhibited a sense of social justice by cut¬ 
ting off some of their own miscreant relatives so that they could be 
punished by their victims without fear of royal retaliation. The 
trend to royal intervention grew under later kings, until today “an 
olTense against the individual has become a crime against the gov¬ 
ernment.’* 

“The natives do not in any sense resent the change,’* says Hogbin, 
“so it may be regarded as a justifiable one.” In other words, the 
king's law has become the public law, for the people feel that the 
advantages under the administration of just kings outweigh the dis¬ 
advantages of the old kin-regulaied law. Yet the old feeling of per¬ 
sonal interests remains strong; it is still difficult to get witnesses to 
offer evidence against an accused, for unless they have been per¬ 
sonally injured, they say it is none of their business.*’ 

It is not necessary to recapitulate the Ashanti story here. Suffice it 
to remind the reader that in the Ashanti development the full ex¬ 
tension of criminal law was very nearly achieved on the primitive 
level and, indeed, in the enthusiasm of its freshness it very nearly 
outdid itself. 

The reign of public law may also be achieved by other means than 
monarchy. Throughout Indonesia and among the Pueblo Indians 
in the American Southwest it has worked through the council. Both 
cultural systems represent high levels of achievement and organiza¬ 
tion on the basis of religiously oriented garden or agricultural econo¬ 
mies with irrigation.** 

The social systems of the two dozen pueblos of New Mexico and 

« Hogbin, pp. $«« Ter Hair, Laiv in Indonetia. 
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Arizona are similar to each other in general configuration but 
highly variable in specific tone and detail of political institutions. 

Of the nineteen New Mexican pueblos some sixteen represent estab¬ 
lished going concerns. But the same “old way” of government, “uncon¬ 
taminated” by American influence, has produced in one pueblo (Sia) 
a strong semi-democracy, relatively unb^ered by faction as distinct 
from personal power; in another (Santa Ana), a semi-democracy so 
factionalized that even individual power, leadership and vision arc hav¬ 
ing a hard time reestablishing any semblance of unity. In a third (Santo 
Domingo), we find an intrenched oligarchy forcing its will upon a 
relatively passive population, but largely for the common good as seen 
by the leaders. In a fourth (Taos), an intrenched oligarchy exploiu the 
population with the high hand of substantial tyranny. In a fifth (Isleta), 
factions have split government to the verge of anarchy—^yet somehow 
the pueblo has managed to hold together. In a sixth (Santa Clara), a 
similar factional situadon led after twenty-five years to a “modemiza- 
don” of government via compromise and a written consdeudon, which, 
now for fifteen years, has worked. In a sev’enth (femez), despite all “old 
style” form, the government has degenerated into helplessness against 
the unruly and into general unreckonability amid the pullings and haul- 
ings of persons and families, with jusdee either an accident or a mockery. 
Again, withm a single pueblo the character of partictilar officers (in the 
annual succession in office) can be responsible for a cumuladve soludon 
of crises, building or rebuilding community structure and morale, or for 
a series of failures through weakness or blindness which precipitate new 
and greater crises. One pueblo (Laguna) has worked out a sort of fed¬ 
eration of its seven sub-villages, with a machinery so elasdc as to main¬ 
tain the membership and loyalty, in addidon, of two semi-self-govcming 
“colonies,” one in Arizona, one in California—and this although the 
old religious organizadon (which has been too lightly seen as the sole 
key to pueblo government) has in that pueblo been subsuodally dis¬ 
rupted.*^ 

In like manner, there is no automadc connection between any 
legal measures or machinery and level of cultural development. 
There are only general associations and trends. 

The details of Pueblo law arc for future publication. The essential 
fact to be made at this point is that the administrative machinery of 

K. N. Uewdljn, Incroductioa for t fenhoomii^ itudy of Pueblo law ted 
Sodal Coon-ol by K. N. Uewellyo tad E. A. Hoebel. 
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ihc pueblos is a by-product of a most tightly-knit and elaborated re¬ 
ligious-ceremonial organization of sacerdotal officers who form a 
village council for policy-making and judicial determination of all 
major infractions of pueblo norms, including interpersonal disputes 
between members of different families. The pueblo chief, or cacique, 
is almost exclusively concerned with ritual matters and religious con¬ 
templation. He exercises little direct legal power, aihough the ulti¬ 
mate authority is theoretically his. The practical exercise of legal 
sanctions in all important matters is in the hands of the pueblo 
council. Minor a^airs, if the breach is predominantly secular, are by 
tacit delegation left to the governor, who is a one-year appointee, or 
to the “war captain,” if it is predominantly sacral. So overwhelming 
is the collective emphasis of pueblo social organization that little in 
the way of legally coercive privilege-rights is left to the individual 
or his kinship group in interfamilial trouble cases. The penal sanc¬ 
tions invoked on behalf of the total group were often harsh indeed: 
whipping, hanging by the thumbs, impounding in stocks, and death 
were once imposed consequences of the law. But this has not been 
the handiwork of chief or king but rather of the heads of the reli¬ 
gious fraternities acting in common council through executive offi¬ 
cers, the war captain and the governor. 

The law of the tribes that have come under purview is obviously 
not the consequence of conquest, for the social structures that sup¬ 
port these legal systems arc not conquest states. Law is the inherent 
product of internal social forces, the creative consequence of a peo¬ 
ple’s efforts to achieve and maintain a self-limiting order. This is 
not to deny the existence of conquest states with invidious law sys¬ 
tems on the higher primitive levels, for cast Africa abounds with 
them and in the Americas we have striking examples in the Inca 
and Aztec empires.** It does emphasize, however, the fact of the 

** See K. Oberjj, 'The Kingdom of AnkoU in Ugaitda,” in M. Forte* and E, E. 
Evans-Pritchard, ed*., Africm Political Syttemt. pp. xax-ida; L. M. Niiacz, H 
iurecho pretolomal (Encyclopedia Iluxtrada Mexkana, No. 7, Mexico City, 1937); 

J. H. Rowe, Tnca Culture at the Time of the Conquest," in J. H. Steward, td!, 
Handhook of Seati Americaa Ini,ant. Vol. a. Tht Andean Ciailnaiion (Bureau of 
American Ethnology, Bulletin 143, 1945), pp. 183-330. For a sound critical dis- 
cussioa of the conquest theory of the state, see R. H. Lewie, The Origin of the 
State, chap. iL • 
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primary development of law not as an instrument of exploitation 
but as a device shaped by the members of society in response to in¬ 
ternal conditions in the search for ways and means to translate their 
basic social postulates into action> to preserve them and to resolve 
conflicts of interests. 

The trend of the law as it has been thus far explored is one of in¬ 
creasing growth and complexity. It is also one in which the tendency 
is to shift the privilege-rights of prosecution and imposition of legal 
sanctions from the individual and his kinship group over to clearly 
defined public officials representing the society as such. The kinship 
group remains significantly important in all the higher primitive 
societies. Its interests and its members still continue to collide with 
those of other kinship groups within the same society, but in an in¬ 
creasing number of legal spheres it is no longer permitted to prose¬ 
cute its own cause. The judicial function steadily wins out over the 
merely legal. 

Sir Henry Maine, nearly ninety years ago, summed up the trend 
of the law in somewhat different terms. They took the form of a 
generalization that quickly achieved general acceptance. Most legal 
historians know it by heart. “We may say,” wrote Sir Henry, “that 
the movement of the progressive societies has hitherto been a move¬ 
ment from Status to Contract!* 

In fuller terms Maine explained the meaning of his generalization 
as follows. “The movement of the progressive societies has been uni¬ 
form in one respect. Through all its course it has been distinguished 
by the gradual dissolution of family dependency and the growth of 
individual obligation in its place. The individual is steadily substi¬ 
tuted for the Family, as the unit of which civil laws take ac¬ 
count . . . Nor is it difficult to see what is the tie between man and 
man which replaces by degrees those forms of reciprocity in rights 
and duties which have their origin in the Family. It is Contract 
Starting, as from one terminus of history, from a condition of society 
in which all the relations of Persons are summed up in the relations 
of Family, we seem to have steadily moved towards a phase of 
social order in which all these relations arise from the free agreement 
of individuals.” ** 

Roscoe Pound, a generation ago, challenged the validity of Maine's 

** Maine. AneUtu law, p. 165. ** IHA., p. 163. 
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dictum as a universal generalization by showing that while it held 
for the historical development of Roman law from which it was 
almost exclusively drawn, it docs not comfortably fit the phenome¬ 
non of the common law.®^ Morris Cohen, in noting the correlation 
between the expansion of commercial activity and the growth of the 
idea of contract (citing especially Hebraic and Hellenic law), like 
Pound reminds us chat there is in reality a good deal more of status 
left in modern law than the contract enthusiasts who followed 
Maine allowed for.** 

In surveying the truly primitive societies, those that lie beyond 
the newly emergent civilizations of the Mediterranean, no specific 
trend in the separation of the individual from his kinship group as a 
legal entity can really be discerned. Contracts, as specific agreements 
to assume limited dudes (with reciprocal demand-rights) and to 
recognize limited privilege-rights (with reciprocal no^emand- 
rights) for specified periods of time, exist in Eskimo, Plains, Ifugao, 
Trobriand, and Ashanti law. Power in the Hohfeldian sense is an 
attribute of possibly all legal systems. Personal property in chatteb 
may be alienated by "sale” or gift in exchange for implied counter- 
gift in any of these societies. And such gift exchange when sup¬ 
ported by such "legal” responsibility as Malinkowski espoused is, 
broadly construed, contract. On the other hand, through the whole 
gamut of primitive societies basic property, real property, and family 
chattels of magic or prestige potency, cannot be alienated by con¬ 
tract of sale by acdon of any single individual. The individual who 
makes a contract for the pledging or sale of such goods is invariably 
no more than the agent or trustee for the fiimily estate. He cannot 
aa without ^mily consent. Further, throughout the law of torts in 
all the prinudve systems that have come under our purview the kin¬ 
ship group is never wholly separated from the individual in the mat¬ 
ter of legal responsibility unless the kin, in self-defense or in support 
of the social norms, expel a notorious bad egg of their own volition. 

The “Mainean shift” does not really become effective until after 
the beginning of the urban revolution in full neolithic times. It is 

•yMoreovcf Eaglisb legal bi^ was cot examined in making out the caic, 
nor did the adherenw of the polibeal mterprctatioo ever test it by aa independent 
study of the common law.” Koscoe Pound, Interfretationi of Uvd HUtory (Cam¬ 
bridge, England, 1913), p. 55. 

•» M. R. Cohen, Law and the Social Order (New York, 1937), pp. 
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^cn, not on the more primitive levels, that the individual begins to 
be loosened from his kinship group. For urbanization dissolves the 
strength of the kinship tic.** It concomitantly steps up the need for 
centralized legal control by throwing together multitudes of persons 
whose local, or tribal, backgrounds arc different and whose customs 
and their underlying postulates arc frequently in conflict at many 
points. City life proliferates law. 

The rc^y significant shift, however, in the development of primi- 
uve law is not a substantive shift from status to contract in the 
rclaiioris of individuals, even though this has been a noticeable char- 
artcrutic of later European law; rather, the significant shift of cm- 
phasis has been in procedure. Privilege-rights and responsibility for 
the maintenance of the legal norms arc transferred from the indi¬ 
vidual and his kinship group to the agents of the body politic as a 
soaal entity. 

Legal historians have long envisaged primitive society as marked 
by retaliation and blood revenge: a veritable arena of violence ruled 
by the law of the jungle.** They have seen in their own mind’s eye 
the very gradual substitution of composition for vengeance as a 
marked trend of the law. Over the vast span of the years, if we 
look at modern societies as against the primitive, it is true that a 
great change has taken place in this respect. Damages have gener¬ 
ally replaced death as penalties in dvil suits. 

Yet there is an error in the conventional evolutionary idea. It lies 
in the notion that there ever was a time when torts were not emend- 
ablc or a time when blood feud prevailed unchecked. The factual 
data make it very clear that the societies of man have from the 
outset wresded with the problem of maintaining internal peace and 
harmony. The lowly Andamanese flees to the jungle when he has 
committed a homicide within his local group. His headman inter¬ 
venes to pour oil on troubled waters when it appears that a dispute 
may lead to violence. The Eskimo meets killing with killing, but 
men who let the killing impulse run to feud and so kill more than 
once arc removed by common communal action. The song duel 
exists as a substitute for violence to dose issues of dispute without 
recourse to steps that may lead to feud. The lowly Australians have 

** C£. Robert Kcdfield, The Pnmitiee World end Ju Tretuformetiotu ^duem. 
* 953 ). 
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no composition and they are plagued with feud, but regulated com¬ 
bat is used again and again in lieu of feud or to bring a standing 
feud to a close. The Ifugao have their procedural devices utilizing 
the good offices of a third party (as do the Yuroks) to see to it that 
trouble within the home district is adjusted without recourse to 
feud. The Cheyennes rely on a religious idea to make feud wholly 
impossible. The Kiowas follow suit, although with less sure effect. 
The Trobriand kinship group amends certain wrongs and killings 
even though retaliation is theoretically available. And finally, in 
Ashanti and Pueblo law feud is wholly impossible, for the right to 
take life is reserved absolutely to the central authority. 

What emerges from the data is this: within loosely organized 
tribes in which the local group is autonomous, trouble involving 
members of different local groups frequently brews physical violence 
which often leads to feuding; feud marks an absence of law, for the 
killing is not mutually acknowledged as a privilege-right; yet it 
appears that every society has some set procedure for avoiding feud 
or bringing it to a halt; among the more organized tribes on the 
higher levels of economic and cultural growth feud is frequently 
prohibited by the aaion of a central authority representing the total 
social interest; this never happens on the lower levels of culture. 

As the scope of commonality expands, as community of interest 
reaches out beyond the local group, beyond the clan and self-con¬ 
scious kindred, men find the means to create and implement judicial 
and executive power in such a way that internecine strife within 
the bounds of the larger society is checked and ultimately sup¬ 
pressed. 

It is argued by those who take the small view that because war 
between societies of men has always been, so war shall always be. 
War between societies is comparable to retaliation and feud within 
societies. The motivation and expression of both forms of behavior 
arc much the same. But the urge to extend the realm of peace 
through law and the finding of the means to do it arc clearly as old 
and as enduring as the urge to fight. The heartening fact is that for 
all the inadequacies of their judicial and administrative creations, 
for all the breakdowns of the machinery of social control that have 
occurred again and again in human history, the quest for law has 
neve; ceased on the part of men in society, and in the large the rule 
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oi law in the name of and on behalf of the social whole has grown 
and triumphed along with the expansion of the social horizon. 

Today we find ourselves for the first time in a million years of 
social evolution at the point where technology has brought virtually 
every soacty into intermittent or enduring contaa with nearly all 
the others. We have crossed the critical threshold into the realm 
where soacty on the world scale exists. The consciousness of World 
Society is just beginning to be born in the minds of men. World 
community is not yet a fully rcahzed creation, for nations as seg¬ 
ments of the world community arc still, with reference to world so¬ 
ciety, on the functional level of the most primitive tribe. Interna¬ 
tional law, so-called, is but primitive law on the world level. What 
has passed as international law consists of no more than normative 
rules for the conduct of affairs between nations and their citizens 
as they have been enunciated and agreed upon from time to time 
by means of treaties, pacts, and covenants. In addition, prevailing 
custom in international intercourse, recognized by tacit consensus or 
verbalized in arbitration and World Court awards, provides the 
other main source of its substance. Yet it has consisted of substantive 
rules without imperative legal sanctions. 

Whatever the idealist may desire, force and the threat of force are 
the ultimate power in the determination of international behavior, 
as in the law within the nation or tribe. But until force and the 
threat of force in international relations are brought under social 
control by the world community, by and for the world society, 
they remain the instruments of social anarchy and not the sanctions 
of world law. 

We arc once again, in the long history of mankind, confronted 
with the stark bare-boncs of the law-job. It is not this time a matter 
of society dribbling apart if the job fails to get done. It is the pros¬ 
pect of ghasdy explosion. 

Our studies have shown that the expanding societies of primitive 
men which have survived for our view mastered the problem, each 
on its own level, through expansion of the scope of the law, through 
creation of effective instruments of procedure, and the limitation and 
allocation of force in a way to make social authority prevail in the 
pinch. Had they not done so, they would not have survived for us 
to study. 
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No primitive society ever achieved this at a stroke. Nor should 
those who look for a better world in which there shall be a reign 
of peace through law expect that it can be done at a wave of the 
hand for world society. 

The emergence of world law waits on the coalescence of a genu¬ 
ine sentiment of world community. The consciousness of the entity 
of the whole must outweigh the consciousness of limited national 
self-interest at points of critical conflicts of interest just as the sense 
of tribal oneness had to rise above local group and clan sentiment 
in simpler societies. Without the sense of community there can be 
no law. Without law there cannot for long be a community. 

The lesson for today and the future is that a system of law for 
the world community must be created if the subcommunities, the 
nations and cities, are to survive. 

A faltering step was taken in the old League of Nations. Human¬ 
ity stumbled and fell. A new step has been taken in the formation 
of the United Nations, but it has not yet worked out the means, 
nor has it been allowed to take up the tools, to bring adequate force 
and the threat of force under the control of the world community, 
by and for the world society. An essential part of the process will be 
the formulation, step by step, of a realistic system of world law. The 
constitutional charter of organization is but the beginning; it sets 
the organic law and the structure of organization; the Bill of Human 
Rights expresses a body of fundamental, generalized postulates in 
one phase of personal law. 

Governmental machinery is necessary to the total social control 
process in modern society. But government without law is limited 
to administration of services. These are essential and important 
without, however, making the whole piece. The creation in clear-cut 
terms of the corpus of world law cries for the doing. Even though 
present conditions do not look hopeful for the acceptance of world 
law, intelligent foresight demands that the eventuality must be an¬ 
ticipated. Much of the world law-to-be will be hammered out as 
spe^c issues catalyze action for the trouble case at hand. Like most 
socially accepted law it will be shaped of compromise of some in¬ 
terests. It will develop its shape in the arena of action. Underlying 
it all, however, if it is to be realized at ail, there will have to be a 
minimum of general agreement as to the nature of the physical and 
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ideational world and the relation of men in society to it. An impor^ 
tant and valuable next step will be found in deep-cutting analysis of 
the major law systems of the contemporary world in order to lay 
bare their basic postulates—postulates that are too generally hidden; 
postulates felt, perhaps, by those who live by them, but so much 
taken for granted that they are but rarely expressed or exposed for 
examination. When this is done—and it will take the efforts of 
many keen intellects steeped in the law of at least a dozen lands 
and also aware of the social nexus of the law-<-chen mankind will be 
able to see clearly for the first time where the common consensus of 
the great living social and law systems lies. Here will be found the 
common postulates and values upon which the world community 
can build. At the same time the truly basic points of conflict that 
will have to be worked upon for resolution will be revealed. 

Law is inherently purposive. It deserves more purposive attention; 
for on its immediate growth hangs the fate of civilization. The 
science of comparative legal dynamics is called upon to add its cata* 
lytic effect to the crystallizing metamorphosis from primitive law to 
modern on the plane of world society. 

If the fulflllment comes in our day, it will be our happy destiny 
to participate in the greatest event in legal history. 
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